
  

Case No. 20240827-SC 
IN THE 

UTAH SUPREME COURT 
 

KELY JOHANA SUAREZ MOYA  
AND  

LUZ MIRIAM MOYA SOLANO, 
Plaintiff / Appellees, 

 
v. 
 

TIMOTHY BALLARD, 
Defendant / Appellant. 

 
Appellee’s Responsive Brief 

 
 

On appeal from the Third Judicial District Court, 
Honorable Robert Faust, District Court No. 240901556 

 
 
Mark L. Eisenhut 
Melinda Evans  
CALL & JENSEN, APC  
610 Newport Center Drive, 700  
Newport Beach, CA 92660  
meisenhut@calljensen.com 
mevans@calljensen.com 
(949) 717-3000  
 
Counsel for Appellants 

Cherise Bacalski (15084) 
 
LOTUS APPELLATE LAW 
51 W Center Street #103 
Orem, UT 84057 
cherise@lotusappellatelaw.com 
 
(385) 204-1594 
 
Counsel for Appellees 

 
ORAL ARGUMENT REQUESTED 

  



 i 

LIST OF PARTIES 
 

Current parties to this appeal, with their appellate counsel, are as follows: 
 
Appellees: Kely Johana Suarez Moya and Luz Miriam Moya Solano 
Represented by: Cherise Bacalski of Lotus Appellate Law; Suzette 

Rasmussen of All Utah Law PLLC; and Alan W. Mortensen, Christopher J. 
Cheney, and Joshua S. Ostler of Mortensen & Milne 

 
Appellants: Timothy Ballard and Katherine Ballard 
Represented by: Mark L. Eisenhut and Melinda Evans of Call & 

Eisenhut, APC, Thomas H. Bienert, Jr., Whitney Z. Bernstein, and Alexis 
Paschedag Federico of Bienert Katzman Littrell Williams LLP.  

 
Parties not participating in this appeal, with their appellate counsel are as 
follows: 
 

Appellants: Alejandro Monteverde, Business Sound Of Freedom 
Movie, LLC, Business Angel Studios, Inc., Rod Barr 

Represented by: Melanie J. Vartabedian, Lauren P. Russell, and 
Robert S. Gutierrez of Ballard Spahr LLP; Roger Strassburg, and Gary R. 
Guelker of Resnick & Louis, P.C. 
 
 
Formerly, also represented by: Trinity Jordan and Jordan E. Westgate of 
Dentons Durham Jones & Pinegar P.C. 

Appellant: Business Operation Underground Railroad 
Represented by: Tyson C. Horrocks, Gregory Saylin and Sarah Anne 

Hafen of Holland & Hart LLP; and Jennifer C. Terry of Reed Smith LLP. 
 
Former parties to this appeal, with their appellate counsel are as follows: 

Appellant: VAS Portal, LLC 
Represented by: Matthew Steward and Nathaniel Broadhurst of 

Clyde Snow. 
  



 ii 

TABLE OF CONTENTS 
 

TABLE OF AUTHORITIES .............................................................................. V 

INTRODUCTION ................................................................................................ 1 

ISSUES ................................................................................................................ 3 

STATEMENT OF THE CASE ............................................................................ 4 

1. Statement of Facts .......................................................................... 4 

1.1. Kely Suarez, a college student, is confused for 
another woman and arrested ................................................ 4 

1.2. Tim seeks stardom through OUR, a proselytizing 
organization established to increase acceptance of 
Mormons through filming Tim doing heroic things ............ 7 

1.3. Sound of Freedom movie cowriters base their villain 
on Tim’s lies about Kely Suarez and name their 
character “Katy Juarez” ...................................................... 11 

1.4. Sound of Freedom is released as a docudrama based 
on a true story and Tim uses Kely’s name to promote 
it ........................................................................................... 12 

2. Procedural background ................................................................. 14 

2.1. Kely receives death threats and files a complaint 
against Tim, Angel Studios, SOFM, the writers of 
Sound of Freedom and others alleging defamation ........... 14 

2.2. The Special Motion litigation under UPEPA ..................... 16 

2.2.1. The district court hears argument on the 
motions ....................................................................... 17 

2.2.2. The district court denies Tim’s Special Motion ....... 18 

SUMMARY OF THE ARGUMENTS ............................................................... 20 

ARGUMENT ..................................................................................................... 21 



 iii 

1. The district court correctly concluded Kely made a prima 
facie showing ................................................................................. 21 

1.1. Tim cannot prevail on any of his prima facie claims, 
because he has failed to provide an adequate record 
on appeal .............................................................................. 23 

1.2. A prima facie showing is enough evidence to allow 
the fact-trier to infer the fact at issue ................................ 25 

1.3. Kely made a prima facie showing of all essential 
elements of her claims ......................................................... 29 

1.3.1. The film is about Kely Saurez .................................. 29 

1.3.2. The portrayal is materially false as to Kely ............ 35 

1.3.3. Kely presented enough evidence to show that 
Tim acted with reckless disregard as to the 
truth of the matter .................................................... 42 

1.3.4. Tim fails to adequately challenge and support 
the issue of whether the district court erred in 
not dismissing Kely’s tort-based claims against 
him  .......................................................................... 48 

2. Tim cannot show that district court erred when it denied 
judgment as a matter of law because it was inadequately 
briefed below and on appeal ......................................................... 54 

2.1. Tim did not establish that he was entitled to 
judgment as a matter of law below .................................... 56 

2.2. Tim did not establish that Kely failed to state a claim 
upon which relief could be granted below .......................... 58 

3. Kely should receive attorney fees on appeal, because Tim’s 
brief was frivolous ......................................................................... 60 

CONCLUSION .................................................................................................. 64 

CERTIFICATE OF COMPLIANCE ................................................................. 65 

 



 iv 

 
ADDENDA 

 
 
Addendum A  District Court Order 

Addendum B   Kely’s Opposition and Exhibits 

Addendum C   Kely’s Complaint Exhibits 

Addendum D   Hearing on Motions 

Addendum E   Tim’s Special Motion  



 v 

TABLE OF AUTHORITIES 

CASES 

438 Main St. v. Easy Heat, Inc., 2004 UT 72, 99 P.3d 801 ............................ 36 

A.W. v. Marelli, 2024 UT App 8, 543 P.3d 786 ............................................... 51 

America West Bank Members, L.C. v. State, 2014 UT 49, 342 P.3d 
224 ................................................................................................................ 59 

Bair v. Axiom Design, L.L.C., 2001 UT 20, 20 P.3d 388 ................................ 27 

Bank of Am. v. Adamson, 2017 UT 2, 391 P.3d 196 ....................................... 55 

Berrett v. Purser & Edwards, 876 P.2d 367 (Utah 1994) ............................... 28 

Blank v. Garff Enters. Inc., 2021 UT App 6, 482 P.3d 258 ............................ 27 

Blankenship v. Trump, 558 F.Supp.3d 316 (2021) ......................................... 51 

Breheny v. Nordstrom, 812 P.2d 49 (Utah 1991) ............................................ 36 

Brigham City v. Mantua Town, 754 P.2d 1230 (Utah Ct. App. 
1988) ............................................................................................................. 61 

Bustos v. A & E Television Networks, 646 F.3d 762 (10th Cir. 
2011) ............................................................................................................. 57 

Calsert v. Estate of Flores, 2020 UT App 102, 470 P.3d 464 .......................... 59 

Candelaria v. CB Richard Ellis, 2014 UT App 1, 319 P.3d 708 .................... 51 

Colosimo v. Gateway Cmty. Church, 2018 UT 26, 424 P.3d 866 ................... 28 

Curtis Pub. Co. v. Butts, 388 U.S. 130 (1967) ........................................... 46, 47 

Davidson v. Baird, 2019 UT App 8, 438 P.3d 928 .................................... 44, 46 

De Havilland v. FX Networks, LLC, 21 Cal. App. 5th 845, 230 
Cal. Rptr. 3d 625 (2018) .............................................................................. 30 

Doggett v. United States, 505 U.S. 647 (U.S. 1992) ........................................ 41 

England Logistics, Inc. v. Kelle’s Transp. Serv., LLC, 2024 UT 



 vi 

App 137, 559 P.3d 45 ................................................................................... 52 

Foretich v. Cap Cities/ABC, Inc., 37 F.3d 1541 (4th Cir. 1994) .................... 45 

Franco v. The Church of Jesus Christ of Latter-day Saints, 2001 
UT 25, 21 P.3d 198 ...................................................................................... 53 

Gell v. Alco Cap. Group LLC, 2023 UT App 127, 538 P.3d 1249 ................... 56 

Hutchinson v. Proxmire, 443 U.S. 111, 135 (1979) ......................................... 45 

Jensen ex rel. Jensen v. Cunningham, 2011 UT 17, 250 P.3d 465 ................. 57 

Jensen v. Sawyers, 2005 UT 81, 130 P.3d 325 .......................................... 36, 57 

Keisel v. Westbrook, 2023 UT App 163, 542 P.3d 536, cert. denied, 
554 P.3d 1097 (Utah 2024) ......................................................................... 29 

Kirkham v. Widdison, 2019 UT App 97, 447 P.3d 89 ..................................... 59 

Lach v. Deseret Bank, 746 P.2d 802 (Utah Ct. App. 1987) ............................. 56 

Masson v. New York Mag., 501 U.S. 496 (1991) ....................................... 37, 40 

Mitchell v. ReconTrust Co. NA, 2016 UT App 88, 373 P.3d 189 .................... 59 

Overstock.com, Inc. v. SmartBargains, Inc., 2008 UT 55, 192 P.3d 
858 ................................................................................................................ 52 

Pipkin v. Acumen, 2020 UT App 111, 472 P.3d 315 ......................................... 9 

Porco v. Porco, 752 P.2d 365 (Utah Ct. App. 1988) ........................................ 63 

Russell v. Thomson Newspapers, Inc., 842 P.2d 896 (Utah 1992) ................. 45 

Shanley v. Hutchings, 716 F. Supp. 3d 1179 (D. Utah 2024) ........................ 46 

Sorensen v. Sparks, 519 P.3d 902 (Utah Ct. App. 2022) ................................ 59 

Sound of Freedom. Cox v. Hatch, 761 P.2d 556 (Utah 1988) ......................... 52 

State v. Burnside, 2016 UT App 224, 387 P.3d 570 ...................... 24, 49, 50, 62 

State v. Clara, 2024 UT 10, 546 P.3d 963 ......................................................... 3 

State v. Nielsen, 2014 UT 10, 326 P.3d 645 .................................................... 36 



 vii 

Sullivan v. Louisiana, 508 U.S. 275 (1993) .................................................... 41 

Talley v. Time, Inc., 923 F.3d 878 (2019) ........................................................ 51 

Thoroughbred Legends, LLC v. The Walt Disney Co., No. 1:07-CV-
1275-BBM, 2008 WL 616253 (N.D. Ga. Feb. 12, 2008) ....................... 32, 35 

True v. Utah Dep’t of Transportation, 2018 UT App 86, 427 P.3d 
338 ................................................................................................................ 57 

Wayment v. Clear Channel Broad., Inc., 2005 UT 25, 116 P.3d 
271 ................................................................................................................ 43 

 

STATUTES 

Utah Code Ann. § 76-2-309 .............................................................................. 28 

Utah Code Ann. § 78B-25-103 ......................................................................... 27 

Utah Code Ann. § 78B-25-106 ................................................................... 34, 48 

Utah Code Ann. § 78B-25-107 ................................................................. passim 

 

OTHER AUTHORITIES 

Prima Facie BLACK’S LAW DICTIONARY (11th ed. 2019) ................................. 26 

Prima Facie Case, BLACK’S LAW DICTIONARY (11th ed. 2019) ....................... 27 

 

RULES 

Utah R. App. P. 33 ..................................................................................... 58, 60 

Utah R. Civ. P. 56 ........................................................................... 34, 35, 48, 53 

Utah R. Civ. Pro. 12(b)(6) ................................................................................ 56 



 viii 

 

CONSTITUTIONAL PROVISIONS 

U.S. Const. amend. XI ...................................................................................... 41 

U.S. Const. amend. XIII ................................................................................... 41 

 



 1 

INTRODUCTION 

This is an appeal from the district court’s denial of a special motion to 

dismiss under UPEPA, Utah’s version of the Uniform Public Expression 

Protection Act. UPEPA was designed to protect individuals from lawsuits 

that are intended to harass or silence them for exercising their free speech 

rights on matters of public concern; it was not, however, designed to quash 

claims with merit.  

This suit has merit. 

It concerns the destruction of Kely Suarez’s reputation and life after 

Tim Ballard filmed his television show in Colombia. 

Kely was a college student studying social work when she was invited 

to Tim Ballard’s fake trafficking party. And yet she was portrayed as a 

monstrous professional child trafficker and stealer of children in the film 

Sound of Freedom. 

Kely’s suit is not a meritless effort to harass Tim. Kely admitted 

evidence of Tim’s general personal and professional recklessness and his false 

statements about her. It is her claim that those involved in the writing and 

promotion of Sound of Freedom—including Tim—were reckless in their 

portrayal of her and that they should have investigated the truth of their 

statements about her before portraying her as a monstrous professional child 

sex trafficker in the Sound of Freedom film and marketing materials. 
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Tim claims that any differences between Kely’s life and the movie’s 

portrayal are not false in a way that matters. But, as the pay-it-forward 

marketing scheme at the end of the film contends, 

 

“the most powerful person in the world is the storyteller.” 

 

The only question before this court is whether the district court erred 

in concluding that Kely had made a prima facie showing on her claims. But 

Tim fails to marshal or even acknowledge the evidence against him. He also 

fails to supplement the record with multiple missing exhibits the district 

court was privy to. Tim further loses on the merits.  

This court should deny Tim’s appeal and allow Kely to proceed to 

discovery.  
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ISSUES 

Issue 1: Did the district court err when it concluded Kely made a prima 

facie showing as to each essential element of the causes of action? 

Standard of review: This court reviews prima facie determinations 

for correctness. State v. Clara, 2024 UT 10, ¶ 30, 546 P.3d 963. 

Preservation: This issue is preserved. (R.915.)  

 

Issue 2: Did the district court err when it did not grant Tim judgment 

as a matter of law? 

Standard of review: Tim has not alleged an exception to the 

preservation requirement. 

Preservation: This claim is unpreserved.  

 

Issue 3: Is Kely entitled to attorney fees and costs on appeal because 

Tim’s appeal presents only frivolous issues? 

Standard of review: n/a 

Preservation: n/a 
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STATEMENT OF THE CASE 

1. Statement of Facts 

1.1. Kely Suarez, a college student, is confused for another 
woman and arrested  
 

In 2014, Kely Suarez was an underprivileged Colombian college 

student studying social work and trying to get her modeling career off the 

ground. (R.1230;1225.) She had seen the way poverty impacted her mother, 

and she wanted to make a difference. (R.1229.) She studied social work “to 

help people.” (R.1229.)  

Tim was filming. In 2014, Tim Ballard and his film crew were filming a 

sting operation called “Operation Triple Take” in Colombia. (R.1230.) Tim 

was gathering footage for The Abolitionists, an unsuccessful television show 

where Tim would film himself appearing as though he were taking down fake 

child sex traffickers. (R.216;1222.) Tim had promised the Colombian 

government that he would not entrap or induce anyone into criminal activity 

while he was filming. (R.1230.) 

To get footage of himself conducting a child-trafficking raid for his 

show, Tim hit the streets where he met “El Feugo” and “Eduardo.” (R.1230.) 

El Fuego and Eduardo would provide the children, and Tim would provide 

the money. (R.1230.) Tim gave Eduardo money, and an ad on Facebook told 

kids they would be paid to come to a party on an island—and that they would 
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be paid even more if they had sex. (R.1230.) According to Colombian court 

records, Kely Suarez was not at that meeting. (R.1230.) 

The missing woman trafficker. Two days later, Tim asked for more 

children and held a meeting with a person named “Samuel” and a woman 

named Natalie Taborda Atencio—or “Naty.” (R.1231.) Naty claimed she could 

bring an additional fifteen high school students, and Samuel claimed that he 

could bring an additional 32 children, because he worked at a modeling 

agency. (R.1231.) Kely Suarez was one of the people Samuel solicited. 

(R.1232.) According to Colombian court records, Kely Suarez was also not at 

that meeting. (R.1231.) 

Kely is solicited under false pretenses. Samuel approached Kely and told 

her that a rich North American would be at a party and was looking for a 

young black girl to help her with future projects. (R.1232.) Kely believed she 

would be paid to attend the party, and she decided that making this 

connection with a rich North American might be a way for her and her 

mother to get out of poverty. (R.1232.) 

Kely agreed to go with Samuel to an apartment so that Samuel could 

show Tim that he had young black girls for the North American to meet. 

(R.1232.) She later attended a meeting on the beach to show them that they 

had “well-groomed” young women to meet the North American. (R.1232.) At 

that meeting, Tim began explaining that the North American wanted to have 
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anal sex with a young black girl. (R.1232.) Kely only discovered there that 

she was expected to have sex, and she was also shocked to hear them talking 

about others having sex with virgins. (R.1232;982.) 1 

Kely attends but does not invite others. Prostitution is legal in 

Colombia, so Kely could legally agree to have sex with the North American. 

(R.1232.) Kely rode on the boat to the party with the other party attendees. 

(R.1233.) None of the individuals there were sex slaves or had ever been 

trafficked; they were all invited by Facebook, Samuel, Naty, or El Fuego; 

Kely invited no one. (R.1233;1473.) 

On the boat, Kely met Pedro, a 17-year-old man who attended the party 

with his boyfriend; they had discovered the party on Facebook and had never 

heard of Kely Suarez. (R.1234.) Neither Pedro nor any of the kids there had 

been sexually trafficked. (R.1234.)  

Kely is arrested in place of the other woman. When Kely got to the 

island, she saw Samuel and took a seat at the table next to him, because she 

knew him. (R.1234.) After that, Tim walked up to the table and handed 

 
1 In a short clip without context, Kely asked that they be delicate, 

because she did not want to be “violently raped.” (R.1232–33; 982.) In the 
footage, you can see her laugh at that point because she was “horribly 
scared.” (R.1233.) She explained that laughing is a nervous habit and that 
she was nervous. (R.1233.) In the video, her smile quickly disappears, and 
she begins nervously grooming herself. (R.982.) She does not smile after that. 
This clip does not show the point at which she learned the American wanted 
to have anal sex. (R.982.)  



 7 

Samuel money, and CTI agents swarmed in and arrested Kely and the others 

at the table. (R.1234.) During the arrest and at her trial, the investigator 

confused her with the missing female who agreed to bring highschoolers. 

(R.1235.) 

Kely is released and graduates from law school. Kely was imprisoned 

for eighteen months before being set free. (R.31;238,241.) She was very 

“confused and traumatized” by these events. (R.1234.) She has since 

graduated from law school. (R.404.) 

1.2. Tim seeks stardom through OUR, a proselytizing 
organization established to increase acceptance of 
Mormons through filming Tim doing heroic things 
 

Kely admitted evidence supporting a finding that Tim’s sting operation 

in Colombia was not a legitimate enterprise and that OUR was established to 

create celebrity for Tim to increase a church’s popularity. 

The Fisher Declaration. Ryan Fisher was a close associate of Tim’s 

during the founding of OUR. (R.1216.) Ryan began inviting Tim to appear on 

his local television show in 2011, and it was around that time that Elder M. 

Russell Ballard of The Church of Jesus Christ of Latter-day Saints discovered 

Tim. (R.1216–17.) 

Ryan became aware that Elder Ballard planned to make Tim a 

household name to increase Mormonism’s chances of being accepted by 

evangelicals. (R.1218.) Elder Ballard and Tim came up with the idea for 
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Operation Underground Railroad (OUR), a non-profit organization that 

would fund the filming of media to put Tim’s image and heroism front and 

center into American households. (R.1218.) The proselytizing origins of 

OUR’s founding were never made known to donors or volunteers. (R.1219.) 

After Tim’s show The Abolitionists, was released, Tim’s techniques 

were widely condemned as “reckless” and “dangerous.” (R.1222;31,404.) Tim 

and OUR “were creating a market for child exploitation wherever they went,  

. . . taking advantage of desperate people in desperate situations.” (R.1222.) 

Ryan was invited to a private meeting with Tim and Elder Ballard to 

receive an “unofficial calling” to make another television show with a 

national audience. (R.1222.) Elder Ballard gave Tim a special blessing, and 

Tim began calling himself “The Prophet of the American Covenant.” (R.1224.) 

Tim believed he would become an important political figure and began 

seeking “wealth, fame and future political office” and suffered from “delusions 

of grandeur” believing he would become “God’s chosen prophet” one day. 

(R.1226.) 

Ryan attests that the Cartagena Raid was a “well-played cosplay fraud, 

fictional situation, performed by actors, funded by wealthy members of the 

Mormon Church enlisted by Elder Ballard with the primary intention to 

provide Tim ‘a sizzle-real’ or the perception of saving children so he could 
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gain money and fame,” fulfilling Elder Ballard’s vision of extending an olive 

branch to evangelical homes across America. (R.1225.)  

He declares that Kely Suarez is an innocent bystander “lured to the 

island party” with others who were “scared to death,” and “that they had not 

previously been sex trafficked.” (R.1226.) Ryan also heard that Tim 

threatened many OUR employees to “keep them silent” during his first 

criminal investigation. (R.1225.) 

Affidavits and exhibits from other OUR employees similarly call into 

question Tim’s good intentions. (R.1331;1352(filed under seal);1353;1391 

(filed under seal);1400.) 

The Borys Declaration. Celeste Borys is Tim’s former personal 

assistant. (R.1332.) Celeste explains that “Ballard had Colombian authorities 

arrest Kely Suarez because he needed a ‘successful OP’ in order to bring in 

donations and have sizzle for his films. He put her in prison in Cartagena, 

without any regard for her life.” (R.1332.) “Tim was obsessed about Kely 

Suarez and how she could impact how the public viewed The Sound of 

Freedom.” (R.1336.) Borys had “read the script of Sound of Freedom,” and the 

script contained “Ms. Suarez’s actual name (Kelly sic), rather than Katy, . . . 

48 times” and that “The name ‘Kelly Suarez,’ . . . is used 2 times in the 

script.” (R.1336.) 
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Borys explains, “At the beginning of 2023, Ballard desperately wanted 

to release the movie Sound of Freedom through Angel Studios, but Angel 

Studios would not distribute it because Ballard and OUR were under 

criminal investigation by the Davis County Attorney’s Office.” (R.1336.) 

Borys was at meetings where Tim and others, including representatives from 

Angel Studios, OUR, Janet Russon, some of the Harmon brothers, and 

Alejandro Monteverde discussed a smear campaign against the Davis County 

Attorney and that “Sean Reyes would end the Davis County Investigation.” 

(R.1337.) They also discussed Angel Studios’ “pay-it-forward” marketing 

scheme. (R.1337.) Tim told her many people asked Angel Studios why they 

would partner with him. (R.1340.) 

In April, OUR hired a PR consultant to begin the smear campaign. 

(R.1339.) That same month, a female operator accused Tim of sexual 

misconduct. (R.1339.) In May, Tim and Angel Studios hired a publicist to 

ensure that their reputations would not be hurt amid the allegations. 

(R.1342.) Borys attests that Tim was fired from OUR for sexual misconduct 

before Sound of Freedom was released. (R.1347.) 

The Johnson Declaration. Melissa Cannon Johnson also provided an 

affidavit. (R.1400.) She tells a story of falsehoods associated with the Haiti 

operation, which she was on. (R.1401.) She calls that operation a “publicity 
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stunt” that “was a fraud designed only to raise money” that made her feel 

“disgusted.” (R.1401.) 

Tim told her a rich donor who gave attentions to a young girl was 

“sexually disturbed,” but they kept him in involved because they needed his 

money. (R.1403–04.) She felt she needed to detach herself from Tim and OUR 

because they were frauds. (R.1405.) 

Johnson also warned Angel Studios about Tim and the veracity of the 

movie before it came out. (R.1406–07.) 

1.3. Sound of Freedom movie cowriters base their villain on 
Tim’s lies about Kely Suarez and name their character 
“Katy Juarez” 

 
Sometime after 2015, Tim became acquainted with Rodd Barr and 

Alejandro Monteverde, who were writing a movie about child sex trafficking. 

(R.703;714.) Mr. Barr and Mr. Monteverde are the writers of Sound of 

Freedom. (R.714.) 

According to Mr. Monteverde, Tim’s account of his Colombian raid 

inspired him to write a “gripping, expressive story,” and he and Mr. 

Monteverde used “fictional elements to explore the ugly truth about child sex 

trafficking.” (R.704.) Mr. Monteverde admitted that the Katy Juarez 

character is “inspired by what Mr. Ballard shared” about her and the 2014 

CBS News Story “about an unnamed former beauty queen.” (R.705.) Mr. Barr 

and Mr. Monteverde admitted that they read many of the articles attached to 
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the exhibits at that time. (R.716,707.) Many of those articles maintain Kely’s 

innocence and explain that she was released from prison. (R.800;895;883.) 

Mr. Monteverde and Mr. Barr believed that having a female trafficker 

could be a “dramatic gimmick.” (R.706.) Mr. Barr and Mr. Monteverde claim 

that the beauty queen’s name Katy Juarez is “entirely made up.” (R.706.) 

1.4. Sound of Freedom is released as a docudrama based on a 
true story and Tim uses Kely’s name to promote it 

 
Sound of Freedom movie was released on July 4, 2023. (R.421;722.) The 

characters Tim Ballard and Katherine Ballard are both named after Tim 

Ballard and Katherine Ballard. (R.707.) The film’s villain was named “Katy 

Juarez.” (SOF.Exh.1.01:48:38:00.) Her trafficker alias was “Giselle”; however, 

her identity was revealed dramatically as “Katy Juarez” later on. 

(SOF.Exh.1.01:48:06:00–01:49:17:00.)  

At the beginning of the movie, the caption 

 

BASED ON A TRUE STORY 

 

appears for around 6 seconds. (SOF.Exh.1,01:00:19:17.) No other caption 

appears at the beginning, including the disclaimer (R.795;708) (AOB.4). 
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Kely Suarez’s face also appears in the movie. (SOF.Exh.1,01:00:19:17.) 

The screen freezes on Kely Suarez’s face during footage. (Id.02:58:58:06.) 

Another face is blurred out; the screen focuses on Kely. 

The film then claims that human trafficking is a $150 billion a year 

business. (Id.02:59:46:00.) The actor who portrayed Tim appears on screen 

and asks everyone to pull out their phones and pay for someone else’s ticket 

in Angel Studios’ “pay-it-forward” scheme. (Id.) 

Promotional efforts. The marketing efforts associated with the film’s 

release claimed that Kely Suarez was a real trafficker. (R.1236–37.) And Tim 

represented to the public repeatedly that Kely Suarez was a real trafficker. 

(R.1840;1843–44.)  

On Sound of Freedom podcast, Tim says that Kely Suarez in the film is 

a “real person.” (R.1838,40.) And Tim promoted the film saying “Miss 

Cartagena, Katy Juarez in the film, real person who was arrested” and 

that  

she was giving scholarships to these kids. . . . she eventually 
desensitizes them with . . . drugs, pornography, and pretty soon, 
the other part of this deal is that you have sex with these 
Americans who come down. . . . And boom, these kids are gone. 
Gone. 
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(R.1843–44.) Tim made similar statements in Colombia on Spanish speaking 

television channels. (R.1840.) 2 

Kely’s affidavit before the court includes a screen shot alleged to be 

from Angel Studios saying that “Giselle” was based on “Kelly Johana Suarez” 

“who had ‘exploited her reputation in a poverty-stricken neighborhood to 

recruit children for sex trafficking, betraying their trust by selling them into 

the trade.” (R.1236.) 

2. Procedural background 

2.1. Kely receives death threats and files a complaint against 
Tim, Angel Studios, SOFM, the writers of Sound of 
Freedom and others alleging defamation 

 
Kely and her mother filed a complaint in the district court on February 

23, 2024, and filed an amended complaint later alleging seven causes of 

action against all defendants: (1) defamation; (2) injurious falsehood; (3) 

intentional interference with economic relations; (4) intentional infliction of 

emotional distress; (5) negligent affliction of emotional distress; (6) invasion 

of privacy for false light; and (7) invasion of privacy for misappropriation of 

Kely’s name and likeness. (R.435–441.) 

 
2 Neither appellant entered these exhibits into the record as evidence. 
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Kely integrated a wide variety of character evidence and evidence of 

defamation against Tim and Angel Studios into her complaint, showing false 

and public statements that Kely was a trafficker: 

• Headlines calling Kely a beauty queen running a child 
prostitution ring (R.378–79;400–02); 

• Marketing photo mockup of Kely Suarez next to character Katy 
Juarez, played by Yessica Borroto (R.385); 

• A photo of Kely appearing in her neighborhood ambassador 
competition—not a beauty competition (R.389); 

• Screen shots of texts between Jeff Harmon—owner of Angel 
Studios—and a former employee warning him about Tim’s bad 
character and that the movie Sound of Freedom was not factual 
“in the least” (R.423);  

• A screen shot of Angel Studios’ blog stating that the “Giselle” 
character was based on “Kelly Johana Suarez, a former beauty 
pageant queen and model known as ‘Miss Cartegena’. . . who 
exploited her reputation in a poverty-stricken neighborhood to 
recruit children for sex trafficking” (R.427). 

 
Kely also attached the following evidence: 

• Exhibit F: Colombian raid victim Pedro Florez Ramos 
declaration that he was never previously trafficked, that he had 
only had sexual relations with his boyfriend, who was with him 
on the island according to his Oct. 14, 2014 interview. (R.120.) 
The Facebook party said he would be paid 400,000 pesos to 
attend. The ad said that anyone who would have sex with the 
Americans would receive one million pesos. He did not know Kely 
Suarez before the party, and she did not invite him to the party. 
He receives money now from OUR for his own nonprofit 
organization. (R.123.) 

 
• Exhibit G: CTI Agent Elkin’s Spanish conviction for corruption 

and taking bribes. (R.160.) 
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• Exhibit H: Tim claims Kely is released from prison due to 

corrupt judges. Tim claims that Kely is selling them virgins for 
$1,000. (R.213;231.) 

 
• Exhibit J: Texts showing that Tim using a letter from an “AG” 

on government letterhead to threaten an operative in Haiti. 
(R.298–301.) 

 
• Exhibit L: Tim’s texts with female OUR Employee where Tim 

explains that Employee needs a Brazilian wax, sends Employee 
“Orgasm face” emojis, and the like. (R.327–64.) 

 
2.2. The Special Motion litigation under UPEPA  

 
In his Special Motion under UPEPA, Tim Ballard alleged that Kely 

failed to state a claim on which relief can be granted and that she could not 

make a prima facie showing based on the Spear Fund Joint Statement. 

(R.915.) Tim adopted Angel Studios’ arguments regarding whether Kely could 

make a prima facie showing based on Sound of Freedom. (R.923.) Tim also 

argued that she could not make a prima facie showing on each element of her 

tort claims. (R.921.) 

Kely Suarez Opposed Tim’s Special Motion but did not dispute that 

UPEPA applied. (R.1191.) Instead, Kely argued that she had made her prima 

facie showing. (R.1202.) Kely attached the following exhibits to her 

Opposition in the district court: 

• Exhibit A: The Fisher Declaration. (R.1214.) 
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• Exhibit B: Declaration of Kely Johana Suarez. (R.1228.) 
Attachment A: ***Additional declaration of Celeste Borys 
including private HR complaint filed under seal, not in appellate 
record.*** R.1396–1399); Attachment B—I.   

 
• Exhibit C: The Borys Declaration. Exhibit A: Filed under seal; 

Exhibit B: Texts between female operative and Tim (R.1354). 
 

• Exhibit D: Declaration of Jane Doe, filed under seal ***not in 
appellate record.*** (R.1391.) 

 
• Exhibit E: Declaration of Alan Mortensen, attesting that 

translations of Kely’s attachments are forthcoming; attesting that 
video clips are true and accurate versions of video clips that he 
either received or downloaded (R.1394). VIDEO CLIPS. Hand 
delivered to court, ***not in appellate record.*** (R.1395.) The 
Johnson Declaration: (R.1400). 

 
2.2.1. The district court hears argument on the motions  

 
At the hearing, Kely showed the court various clips attached as exhibits 

to her Opposition, arguing to the district court that she had made her prima 

facie showing. (R.1835–54.) 

Both Angel Studios and Tim argued that any difference in the story the 

movie told from reality was immaterial. Tim argued “it has to be false in a 

way that mattered.” (R.1877.) Angel Studios justified it as a “dramatic 

gimmick.” (R.1857.) 

Kely responded, “I would just point out that Kely Suarez, she’s not a 

gimmick.” (R.1868.) “In this case, it really has tremendously impacted her, 



 18 

and we believe that we have presented a prima facie case of defamation. . . .” 

(R.1868.) 

2.2.2. The district court denies Tim’s Special Motion 

 
The district court took the case under advisement and published its 

Memorandum Decision and Order almost a week later. (R.1734–39.) It 

granted Katherine Ballard’s special motion to dismiss but denied Tim’s 

motion. (R.1737–38.) 

The district court restated Tim’s arguments, including the argument 

that the court could not consider anything but the plaintiffs’ complaint in 

making its ruling under UPEPA. (R.1737–38.) The court noted several clips 

that Kely forwarded in her Opposition motion and played for the court at 

argument. (R.1737.) 

Citing UPEPA subsection 106, the court concluded that, after reading 

the motions and considering the evidence and arguments of counsel, the 

causes of action “state viable claims for relief which raise genuine issues of 

material fact, thus precluding a ruling as a matter of law.” (R.1738.) The 

court next ruled that “the causes of action state a prima facie case as to each 

essential element, and further that the statements of Tim were made with 

knowledge that such was false or with reckless disregard of whether it was 

false or not.” The court found specifically that “Tim was integral to the 
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Colombian raid” and “was aware of the veracity of the numerous statements 

made.” (R.1738.) The court, thus, denied Tim Ballard’s motion to dismiss 

under UPEPA. (R.1738.) 

Tim appealed. (R.1801.) 
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 SUMMARY OF THE ARGUMENTS 

Tim raises three issues on appeal. Each of the issues goes to the 

correctness of the district court’s decision to deny Tim’s UPEPA motion. 

First, UPEPA applies. Kely has always agreed that UPEPA applies.  

Second, Tim raises a number of issues attempting to attack the court’s 

conclusion that Kely made a prima facie showing. A prima facie showing is 

enough evidence to allow the fact-trier to infer the fact at issue, based on 

what seems to be true on first examination. Like Angel Studios, Tim argues 

that Kely cannot show that Sound of Freedom was about her, that it was 

false, or that he had the requisite mental state to show actual malice. 

But Tim cannot prevail, both because Kely made a prima facie showing 

as to each essential element, and because Tim failed to show that—under 

UPEPA section 106—her evidence was not admissible. He further failed to 

marshal the evidence against him. And he failed to supplement the record 

with missing evidence in support of Kely’s causes of action. This alone 

precludes reversal. 

Third, Tim’s summary judgment claim is unpreserved and 

inadequately briefed. He cannot show that he established below that he 

should have prevailed—especially where he rebuts Kely’s claim of falsity. 

This court should affirm and allow Kely to proceed to discovery. 
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ARGUMENT 

1. The district court correctly concluded Kely made a prima facie 
showing 

The district court correctly denied Tim’s Special Motion under UPEPA 

when it concluded Kely had met her prima facie burden as to each essential 

element of the causes of action she alleged. This court reviews prima facie 

determinations for correctness. Clara, 2024 UT 10, ¶ 30. 

The district court correctly concluded that Kely met her prima facie 

burden on all her claims, and Tim has not shown otherwise. (R.1738.)  

Tim contends that the district court could not rely on the video clips 

Kely admitted along with an affidavit in her Opposition. (AOB.58.) But Tim 

cannot show this was error because he failed to cite the controlling authority: 

section 106 of UPEPA and rule 56 of the Rules of Civil Procedure, adopted by 

UPEPA. (AOB.58.) Tim’s brief altogether failed to note that the court must 

consider all the evidence and responses before it in making its determination 

under section 106. Tim has not argued that the district court abused its 

discretion in admitting any evidence, that the district court admitted 

evidence under the wrong legal standard, or that the district court’s findings 

of fact were clearly erroneous. (AOB.48–53.) Kely’s evidence was admissible.  
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Tim also argues that neither the Spear Fund Joint Statement nor 

Sound of Freedom (AOB.57) can provide a basis for Kely’s defamation claim. 

He argues Kely cannot show that they are about her (AOB.46–47), Kely 

cannot show that Sound of Freedom is false, (AOB.47), and Kely cannot show 

actual malice. (AOB.48–53.) 

Even though Tim makes a variety of arguments, Tim never attacks the 

district court’s ruling head-on by recognizing or marshaling the evidence 

against him and explaining how, with all the inferences in Kely’s favor, her 

evidence is insufficient to withstand the low prima facie standard. This alone 

defeats his claim. 

Tim also asks this court to find that the district court erred in 

concluding Kely made a prima facie showing on her tort-based claims. 

(AOB.53–58.) First, Tim has failed to ensure that the record contains all 

evidence before the district court. Multiple exhibits are missing. There is, 

thus, no possible way for this court to rule in Tim’s favor. Second, in Tim’s 

arguments, he failed to recognize and marshal the evidence in favor of the 

district court’s ruling. And third, Kely did make her prima facie showing of 

the elements Tim contests.  
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Tim asks this court to overrule the district court in a number of ways, 

but provides this court no way to do so. Even so, Kely will show that she 

made her prima facie showing. 3 

1.1. Tim cannot prevail on any of his prima facie claims, 
because he has failed to provide an adequate record on 
appeal 

 
Tim asks this court to find that the district court erred in concluding 

Kely made a prima facie showing of defamation. (AOB.39–40.) But this claim 

fails at the outset, first, because Tim has not presented this court with an 

adequate record on direct review; and second, because absent a full record, 

this court will presume the missing evidence supported the trial court’s 

decision. That is dispositive here. 

 
3 Tim complains that Kely could not amend her complaint once a 

special motion was filed. (AOB.31.) But he fails to point to an amended 
complaint filed after either he or Angel Studios moved to dismiss under 
UPEPA. (AOB.31–32.) That is because such a complaint does not exist. This 
argument is, therefore, unnecessary for this court to consider. 

Tim also makes a number of irrelevant arguments that certain 
character evidence is unable to provide the basis of Kely’s defamation claim. 
(AOB.44 (trial testimony); AOB 45 (photo of Tim in armor).) But Kely never 
relied on that character evidence to support her causes of action—and she 
told Tim that in her Opposition. (R.1531–32.) Those arguments are, 
therefore, also unnecessary for this court to consider. 
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First, Tim has failed to ensure that the record contains all evidence 

before the district court. Multiple exhibits are missing. (See supra § 2.2 and 

fn. 2.) There is, thus, no way for this court to rule in Tim’s favor. 4 

Here, the record is missing evidence the district court could consider. It 

is appellant’s responsibility to complete the record on appeal. State v. 

Burnside, 2016 UT App 224, ¶ 55 (noting that “the burden is on the appellant 

to provide an adequate record, . . . and given the presumptions that apply in 

the absence of a complete record, [appellant] simply cannot show that he was 

harmed by any error of court” (cleaned up). Indeed, “[w]hen crucial matters 

are not included in the record, the missing portions are presumed to support 

the action of the trial court.” Id. 

When an appellant argues that the evidence fails to support a prima 

facie showing of all essential elements of the causes of action, the appellant 

must ensure that all the evidence is available to the Court of Appeals for 

review. In such cases, the exact evidentiary picture before the court is a 

“crucial matter not included in the record.” See id. 

Here, a number of video clips are missing, as well as private exhibits 

sealed in the district court. (R.1391(exhibit filed under seal);1393(video clips); 

 
4 This also applies to Tim’s ability to contest Kely’s prima facie showing 

of her other tort-based claims. (See infra § 1.3.4.) 
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1396–1399(exhibit filed under seal).) These omissions prevent this court from 

ruling in favor of Tim.  

And second, absent a full evidentiary picture, this court will presume 

the missing evidence supported the trial court’s decision. Id. 

Third, Tim failed to marshal the evidence in favor of the district court’s 

ruling against it. (See infra §§ 1.3.2, 1.3.3, 1.3.4.) 

Tim’s combined errors regarding the state of the evidence and 

argument before this court are dispositive. 

For the above reasons, Tim cannot prevail. 

1.2. A prima facie showing is enough evidence to allow the 
fact-trier to infer the fact at issue 

 
When a party moves for dismissal under UPEPA, the district court 

shall deny a special motion on “either” of three grounds: 

(1) The plaintiff fails to establish a prima facie showing as to 
each essential element of the cause of action; or 

(2) The defendant establishes that the plaintiff failed to state a 
cause of action upon which relief can be granted; or 

(3) The defendant establishes that there is no genuine issue of 
material fact and the defendant is entitled to judgment as a 
matter of law in whole or in part. 

Utah Code Ann. § 78B-25-107(1)(c)(i)–(ii) (emphases added). The burden 

switches at every stage. Thus, the district court here could have denied Tim’s 

Special Motion for any one of these three reasons.  
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And indeed, the district court cited all three independent bases for its 

denial: 

(1) “the causes of action state a prime facie case as to each 
essential” element; and  

(2) “the causes of action state viable claims for relief,” and 

(3) those claims for relief “raise genuine issues of material fact, 
thus precluding judgment as a matter of law.” 

(R.1738.)  

The district court correctly denied Tim’s Special Motion under UPEPA 

when it concluded Kely had met her prima facie burden as to each essential 

element of the causes of action she alleged. (R.1738.) A prima facie showing is 

enough evidence to allow the trier of fact to infer the fact at issue, based on 

what seems to be true on first examination.  

Under UPEPA, a district court will dismiss a complaint with prejudice 

if the plaintiff “fails to establish a prima facie case as to each essential 

element of the cause of action.” Utah Code Ann. § 78B-25-107(1)(c)(i).  

The Utah Supreme Court recently explained that the term “prima facie 

showing” is a “frequently used term of art that generally means” “sufficient to 

establish a fact or raise a presumption unless disproved or rebutted; based on 

what seems to be true on first examination, even though it may later be 

proved to be untrue.” Clara, 2024 UT 10, ¶ 33 (citing Prima Facie BLACK’S 

LAW DICTIONARY (11th ed. 2019). A party makes a prima facie when it 
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produces “enough evidence to allow the fact-trier to infer the fact at issue and 

rule in the party’s favor.” Prima Facie Case, BLACK’S LAW DICTIONARY (11th 

ed. 2019). “This standard requires a party to clear a low bar by adducing at 

least some evidence on each element of a claim.” Clara, 2024 UT 10, ¶ 34.  

The Court also explained that the term’s meaning is informed by the 

procedural posture in which it arises. Clara, 2024 UT 10, ¶ 33; compare Bair 

v. Axiom Design, L.L.C., 2001 UT 20, ¶ 14 (explaining standard in trial 

context), abrogated on other grounds by A.S. v. R.S., 2017 UT 77, 416 P.3d 

465; with Blank v. Garff Enters. Inc., 2021 UT App 6, ¶ 26 (explaining 

standard in summary judgment context).  

Because a special motion to dismiss under UPEPA is brought before 

discovery, under UPEPA, a plaintiff must present enough evidence of the 

essential elements to entitle her to proceed to discovery. Utah Code Ann. § 

78B-25-103. Thus, the question here is whether reasonable inferences 

available from the evidence could support the elements of the causes of action 

sufficient to allow the party to proceed to discovery.  

The plain language of the statute requires no more. 

It is important to note that the legislature understood that UPEPA 

cases are First Amendment cases—and the legislature still required no more 

than a prima facie showing on each element. Utah Code Ann. § 78B-25-

107(1)(c)(i). 
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The legislature notably omitted any additional burden of proof 

pertaining to the plaintiff’s prima facie showing of any element. “When 

looking at the plain language,” Utah courts “deem all omissions to be 

purposeful.” Colosimo v. Gateway Community Church, 2018 UT 26, ¶ 46 

(cleaned up). 5 Courts may not “infer substantive terms into the text that are 

not already there.” Berrett v. Purser & Edwards, 876 P.2d 367, 370 (Utah 

1994). The pertinent language here requires a plaintiff to “establish a prima 

facie case as to each essential element of the cause of action.” Utah Code Ann. 

§ 78B-25-107(1)(c)(i). Having omitted any additional burden of proof on a 

plaintiff’s “prima facie” showing on her cause of action, the legislature left no 

room for courts to read one into a plaintiff’s burden here.  

Thus, a prima facie showing under UPEPA’s plain language depends on 

whether a party has produced enough evidence to allow the fact-trier to infer 

the fact at issue, based on what seems to be true on first examination. Clara, 

2024 UT 10, ¶ 33. “[T]his standard requires a party to clear a low bar by 

adducing at least some evidence on each element of a claim.” Id. ¶ 34.  

 
5 The legislature knows how to add additional burdens of proof. But see, 

e.g., Utah Code Ann. § 76-2-309(3)(b) (noting that “after the defendant makes 
a prima facie claim of justification, the state has the burden to prove by clear 
and convincing evidence that the defendant’s use . . . was not justified.”) 
(emphasis added). 
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The question is thus whether the inferences available from the 

evidence could support the elements of the causes of action sufficient to 

entitle a plaintiff to proceed to discovery. 

1.3. Kely made a prima facie showing of all essential elements 
of her claims 

 
The district court correctly concluded “the causes of action state a 

prime facie case as to each essential element.” (R.1738.) 

“To state a claim for defamation,” a plaintiff must show “at least some 

evidence” “that defendants published the statement concerning [her], that the 

statements were false, defamatory, and not subject to any privilege, that the 

statements were published with the requisite degree of fault, and that their 

publication resulted in damage.” Keisel v. Westbrook, 2023 UT App 163, ¶ 33, 

cert. denied, 554 P.3d 1097 (Utah 2024). 

Tim contests only three of the above elements—about or “of and 

concerning,” falsity, and degree of fault—and Kely addresses only those three 

here. 6 

1.3.1. The film is about Kely Saurez 

 
6 The Spear Fund statement presents a claim of defamation by 

implication or omission. In Keisel v. Westbrook, the Utah Court of Appeals 
recognized defamation by implication. 2023 UT App 163, ¶ 43, 542 P.3d 536, 
cert. denied, 554 P.3d 1097 (Utah 2024). This is not a separate cause of 
action, only an alternative way of proving defamation.  

Tim’s claims challenging the Spear Fund statement fail for the same 
reason as they fail challenging Sound of Freedom. (AOB.46–53.)  
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To show that the portrayal of Katy Juarez is about her, Kely must offer 

evidence that the “average, reasonable viewer” of Sound of Freedom and the 

average viewer of the promotional materials “would have understood it to 

convey a statement of fact that she is” a child sex trafficker. De Havilland v. 

FX Networks, LLC, 21 Cal. App. 5th 845, 866 (2018). 

Tim argues that Kely cannot show that Sound of Freedom was about 

her. (AOB.57;46–47.)  

But Tim entirely omits a host of bad facts, including the (1) female 

villain’s name, (2) the dramatic reveal of her true identity, (3) that the 

disclaimer was buried at the end of the credits, (4) that Kely’s face appears in 

the movie credits, (5) and that Kely’s real name was used in their 

promotional efforts, along with a claim that she was a child sex trafficker in 

real life. Under these circumstances, Tim cannot show that the film was not 

about Kely. 

Kely will take each in turn.  

First, Tim claims the film is not about her because it “never identifies 

her name.” (AOB.46–47.) However, his brief overlooks that “Giselle” was an 

alias for “Katy Juarez.” (AOB.23.) And Kely’s name is “Kely Suarez.” And 

Kely’s name is “Kely Suarez.” The two names are similar enough to confuse 

them while drafting an appellate brief—repeatedly. 
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Second, Tim overlooks that the movie dramatically reveals the true 

identity of “Giselle” as “Katy Suarez.” (R.665–94; SOF.Exh.1.01:48:06:00.)  

VAMPIRO:  That’s the easy part. Meet Miss Cartagena. 

TIM:  A verifiable beauty queen. 

VAMPIRO:  Her name is Katy Juarez. . . . She only deals with 
street traffickers. People she knows. Old friends. She 
keeps her nails very clean. That is a tough marlin to 
hook. 

(SOF.Exh.1.01:48:06:00–01:49:17:00.)  

Third, Tim claims the disclaimer shields him. (AOB.46.) But the 

disclaimer was hidden from viewers and the basis “on a true story” was 

showcased. At the beginning of the movie, the caption  

 

BASED ON A TRUE STORY 

 

appears for around 6 seconds. (SOF.Exh.1.01:00:19:17.) That would have 

been a reasonable place to put the disclaimer that Tim claims protects him 

now. (AOB.57.) 

When a disclaimer “passes over the screen very quickly,” appears “at 

the end of the film,” and appears “at the end of the credits,” those 

circumstances weaken the potential influence of the disclaimer. 

Thoroughbred Legends, LLC v. The Walt Disney Co., No. 1:07-CV-1275-BBM, 
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2008 WL 616253, at *13 (N.D. Ga. Feb. 12, 2008). In Thoroughbred Legends, 

the federal district court noted the above circumstances and failed to credit 

the disclaimer of curing any harm. Id. 

So too here. 

The disclaimer here contains the same defects mentioned above. The 

movie ends at 02:58:52., but the disclaimer appears at 03:07:42:09; the 

disclaimer passes over the screen very quickly; and it appears not only at the 

end of the film, but at the end of the credits. Additionally, it is shown in very 

small font at the beginning of two other equally difficult-to-read paragraphs, 

creating sans-serif, all-caps wall of text. The disclaimer is nearly impossible 

to catch—let alone read.  

 

Thus, the film’s disclaimer is of no moment and cures no harm—

especially when coupled with the caption “BASED ON A TRUE STORY.” 
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Fourth, Kely’s face appears in the movie. At the end of the movie, 

footage of the island raid appears along with captions explaining Tim’s 

version of events. (Id.01:00:19:17.) The screen freezes on Kely’s face. 

(Id.02:58:58:06.) Other faces in the screen are blurred out; it focuses in on 

Kely’s face. (Id.02:58:59:00.) 

Fifth, Tim promoted the film saying that the film’s villain was inspired 

by Kely and that she was a real child sex trafficker. Tim is on record making 

the following statements on the Sound of Freedom podcast saying that Kely 

Suarez is a “real person:”  

I mean I love these filmmakers. You’ve got to cram so much in 
two hours, right? But I (inaudible) exposed on its face to the idea 
of hey, Kely Suarez, real person, right? Bring as many kids as 
you can until they couldn’t find a one (inaudible) looking for her. 

 
(R.1838.) Tim also said, 

Right. In fact, the movie Sound of Freedom that’s coming out, it 
was based on a true story where that’s exactly what they used. 
Miss Cartagena, Kely Suarez, in the film, real person who 
was arrested. I actually—I just testified in her trial just a few 
months ago, because I was undercover operator. In fact, the 
movie— 

(R.1840.) Again, Tim lied about Kely in promoting the film when he said 

It looks like right from the movie Sound of Freedom that’s coming 
out is based on a true story. Well, that’s exactly what they used. 
Miss Cartagena, Katy Juarez in the film, real person who 
was arrested and actually her—I testified in her trial just a few 
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months ago, because I was the undercover operator leading on 
that op, but she was a person who was famous, famous in the 
community. She was Miss Cartagena. She (inaudible) and she 
had a modeling school. And she’d give scholarships. In fact, she 
won Miss Cartagena on the platform that she was going to help 
impoverished kids of the Columbian, in the Cartagena region, 
and she was giving scholarships to these kids. Well, these kids 
would come and be—they wanted to be rich and famous like her. 
Well, she eventually desensitizes them with—what do they do? 
They use drugs, pornography, and pretty soon, the other part of 
the this deal is that you have sex with these Americans who come 
down. That’s part of being famous. And boom, these kids are 
gone. Gone. And so yeah, it’s—that’s sometimes like you said, it’s 
a slow war. 

(R.1843–44.) Tim made similar statements in Colombia on Spanish 

speaking television channels. (R.1840.) 

In ruling on a special motion to dismiss under UPEPA, the district 

court must consider the pleadings, the special motion, any reply or response 

to the motion, and “any evidence that could be considered in ruling on a 

motion for summary judgment under rule 56 of the Utah Rules of Civil 

Procedure.” Utah Code Ann. § 78B-25-106. Rule 56 of the Utah Rules of Civil 

Procedure allows the court to admit and consider “affidavits or declarations,” 

among other materials. Utah R. Civ. P. 56(c)(1)(A) (emphasis added).  

And supporting affidavits are enough to survive dismissal and allow 

plaintiff to move on to discovery, even under more stringent standards—like 

summary judgment under the federal rules of civil procedure. Thoroughbred 

Legends, LLC, supra, at *13 (noting plaintiff’s second amended complaint 
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alleged that defendants had called them “unethical in their profession,” and 

because plaintiffs had submitted affidavits “to this effect,” “that is sufficient 

to warrant discovery”). 

Kely admitted these clips in an affidavit signed by counsel. (R.1393–

95.) Under the plain language of UPEPA, those clips were admissible 

evidence in an affidavit. 

And even if it was not, the court could still consider “unsupported 

factual assertions” under rule 56 for purposes of the motion. Utah R. Civ. P. 

56(e)(1)–(2). The district court could, thus, use the clips as evidence that Tim 

promoted the film by claiming that the film’s villain was inspired by Kely in 

concluding that the film was about Kely. 

Under these circumstances, Tim cannot show that the district court 

erred when it concluded that there was enough evidence to infer that Katy 

Juarez was a portrayal of Kely Suarez. 

1.3.2. The portrayal is materially false as to Kely 

 
The “gist” of the Katy Juarez sex trafficker villain was not 

“substantially true” if applied to Kely, and Tim has failed to carry its burden 

of persuasion that it is. 

Truth “is an absolute defense to an action for defamation.” Breheny v. 

Nordstrom, 812 P.2d 49, 57–58 (Utah 1991). Tim argues they are truth 
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because of the footage of Kely at the table and because she was convicted. 

(AOB.47–48, 57.) But the picture is much broader than that. 

The question of whether “an allegedly defamatory statement is 

substantially true” is a “traditional question of fact.” Jensen v. Sawyers, 2005 

UT 81, ¶ 96. This court will reverse a district court’s factual findings “only if 

they are clearly erroneous,” “viewing the evidence in a light most favorable to 

the district court.” 438 Main St. v. Easy Heat, Inc., 2004 UT 72, ¶ 49, ¶ 72. 

Here, the district court found that Kely had met her prima facie 

showing of falsity when it concluded that the causes of action state a prima 

facie case as to each essential element—falsity being an element. (R.1738.)  

At the outset, Tim has not argued that this finding is clearly erroneous 

in the light most favorable to the district court. (AOB.57.) And Tim has 

further failed to marshal the evidence in Kely’s favor. (AOB.57, 46–48.) While 

this does not prohibit this court from reviewing this issue as it once would 

have, Tim cannot meet his burden of persuasion on this briefing. State v. 

Nielsen, 2014 UT 10, ¶ 41, 326 P.3d 645 (reaffirming the traditional principle 

of marshaling as a natural extension of an appellant’s burden of persuasion). 

“A party challenging a factual finding or sufficiency of the evidence to support 

a verdict will almost certainly fail to carry its burden of persuasion on appeal 

if it fails to marshal.” Id. ¶ 42. 
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Omitting any evidence from Kely’s affidavit of the island raid or any 

other affidavit she provided, Tim argues that the Spear Fund statement and 

Sound of Freedom’s portrayal of Kely are true because of the footage of her at 

the table and because she was convicted. (AOB.47–48.) 

But he omits all of her evidence explaining who she was, and it omits a 

description of Katy Juarez by comparison. (AOB.47–48, 57.) 

And these differences matter. Kely claims she was a college student 

who was invited under false pretenses, that she invited nobody else, that she 

agreed to sell her own sex not the sex of others, that her arrest was the result 

of a mistaken identity with the woman who promised to bring highschoolers, 

and that she was trafficked herself. And whether Kely was trafficked herself 

versus whether Kely was a professional trafficker is a completely different 

reality, not a “slight inaccurate detail.” Masson v. New York Mag., 501 U.S. 

496, 517 (1991). 

Here are just some of the facts in evidence that Tim omits. 

• Kely was invited by Samuel. (R.1231–32.)  

• Kely did not invite anyone to the party. (R.1233.) 

• Kely was mistaken for a different woman. (R.1231.) Kely 
admitted evidence that the Island Raid CTI agents confused her 
identity with a female who had agreed to provide high schoolers. 
(R.1231;1471,1473.)  

• Kely was a poor college student studying social work. (R.1229.)  
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• Samuel told Kely that a North American would be at a party and 
was looking for a young black girl to help her with future 
projects. (R.1232.) Kely believed she would be paid to attend the 
party, and she figured that making this connection with a rich 
North American might be a way for her and her mother to get out 
of poverty. (R.1232.) 

• Kely did not know that sex would be involved until the beach 
meeting. (R.1232.)  

• Kely was shocked to hear people talking about others having sex 
with virgins and was terrified. (R.1232–33.) Tim omits that Kely 
spoke up because she did want to be “violently raped.” (R.1232–
33.) 

• Kely ultimately agreed to go to sell her own sex. (R.1232.)  

• Prostitution is legal in Colombia, and agreeing to have sex with 
this American was not a crime. (R.1232.)  

• None of the people there had ever been trafficked. (R.1233.) None 
of the others there were sex slaves; they were all invited by 
Facebook, Samuel, Naty, or El Fuego; Kely invited no one. 
(R.1233; 1473.) 

• Every child and adult at the party was also aware they were 
attending a party where children would be paid for sex—
including the underage youths—because it was advertised they 
would be paid a higher price for engaging in sex than they would 
just to attend. (R.1486.) 

• Kely was sitting at the table with Samuel because he was the 
only person at the party that she knew. (R.1233.) Tim was not 
sitting at the table. 

• Kely was very “confused and traumatized” by these events. 
(R.1234.) 

• After she was released from prison, she received her law degree. 
(R.404.) 

• Tim omits that he lied about her, telling the public she was a 
child sex trafficker. (R.1843–44.) 
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Tim takes none of this evidence at face value. Indeed, it does not even 

mention it at all. (AOB.46–48,57.) 

Tim asks this court to believe that the portrayal of Katy Juarez in the 

film is no different than Kely’s narrative because she attended a meeting to 

show “that they had a well-groomed young woman” and discovered at that 

meeting that the organizers were looking for virgins. (AOB.48.)  

But in the film, Katy Juarez is portrayed as a top “marlin,” a 

professional trafficker of very young children. (SOF.Exh.1). The film begins 

with Katy Juarez trafficking children under terrifying circumstances. She 

lures them into a van and sells them into cargo ships to be sold all over the 

world. (R.114; SOF.Exh.1.) She visits them in their homes, meets their 

parents, and steals them in plain sight. (SOF.Exh.1.) She does this without 

entrapment and of her own free will. The Katy Juarez character is a truly 

evil, monstrous character. 

And whether Kely was trafficked herself versus whether Kely was a 

professional trafficker is a completely different reality, not a “slight 

inaccurate detail.” Masson, 501 U.S. at 517. It would have “different effect on 

the mind of the” viewer. Id.; (AOB.25.).  

And Kely’s conviction is not dispositive here.  
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First, it was not in place at the time the district court dismissed Tim’s 

Special Motion, and so the conviction is not relevant to this court’s 

consideration of whether the district court determined Kely had met her 

prima facie showing on July 15, 2024. (R.1734–39.) 

Second, merely because Kely has now been convicted does not show 

that the portrayal of her and the multiple false statements about her life as a 

trafficker were true—even if she were convicted. Kely was only convicted 

after undergoing a Tim-Ballard-led trial in a perhaps corrupt system without 

an entrapment defense. This conviction does not show that the portrayal of 

her life in Sound of Freedom bears any resemblance to impoverished-college-

student-social-working truth of her life, or that the false statement in 

advertising that she was a vicious and evil child sex trafficker by trade was 

true. (R.1232–34.) 

Third, the fact that her Colombian conviction is based entirely on the 

terrifying events of the Island Raid and Tim’s testimony calls the veracity of 

the conviction into question at the outset. Tim’s reputation for corruption is 

well documented in the record. (R.340,351,1835.) And a CTI agent involved in 

the Island Raid has since been convicted of corruption and taking bribes. 

(R.1235.) The evidence at Kely’s trial shows that Kely did not traffic anyone: 

she did not invite anyone to the Island Raid, she did not take money for 

anyone else’s conduct, and she agreed only to have sex with the North 
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American. Yet she has been portrayed as a monstrous professional child sex 

trafficker and stealer of children.  

Fourth, this court should have little confidence in Kely’s conviction in 

Colombia. Kely’s conviction would likely not stand under the United States 

Constitutional protections. 

Kely was found guilty in a bench trial; she was not afforded the Sixth 

Amendment right to a jury trial. U.S. Const. amend. XI; Sullivan v. 

Louisiana, 508 U.S. 275, 277 (1993) (noting that the right to trial by jury is 

“fundamental to the American scheme of justice” and includes “the right to 

have a jury, rather than the judge, reach the requisite finding of ‘guilty’”). 

Her conviction would also have violated a U.S. citizen’s right to a 

speedy trial. U.S. Const. amend. XIII; Doggett v. United States, 505 U.S. 647, 

657–58 (U.S. 1992) (presuming prejudice where the “lag between 

[defendant’s] indictment and arrest was eight and a half years, and he would 

have faced trial six years earlier than he did . . . indeed, we have called 

shorter delays ‘extraordinary’”). Kely was arrested October 11, 2014, but she 

was not tried for eight years—February of 2023—just as Tim was beginning 

to promote the film. (R.1236.) 

Whether her Colombian conviction should be credited as providing 

evidence of truth is questionable at the very least. Especially where the 

“truth” it tells would only be a conviction—not that Kely in fact used her 
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reputation to gain the confidence of parents and to traffic their children, 

placing them into shipping containers to be sold across the world. Katy 

Jaurez’s character did not defame Kely Suarez because she was “convicted”; 

it defamed her because of who she was and what she did. Thus, Kely’s 

conviction is not the defamatory material presented to the audience in the 

film and should not be used against her now. 

In any event, this court will determine error based upon the events as 

they stood when the trial court denied Tim’s UPEPA motion. And her 

conviction was not a reality then. (AOB.17fn.7.) 

Kely’s truth is substantially different from the truth portrayed in the 

movie and promotional materials. Tim cannot, therefore, show that the 

district court erred in finding that Kely had some evidence that there was a 

material difference between her version of events and Tim’s version. Having 

failed to marshal the evidence against him and challenge the district court’s 

factual findings, Tim cannot meet his burden of persuasion. 

1.3.3. Kely presented enough evidence to show that Tim acted 
with reckless disregard as to the truth of the matter 

Tim argues that Kely’s evidence does not support a finding of actual 

malice. (AOB.48–53.) Tim is wrong. 

First, the district court did not conclude that Kely was a limited 

purpose public figure. Instead, it concluded that she had met her burden on 
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that point even if she was. (R.1737.) It made no conclusion about Kely’s 

status as a limited purpose public figure. 

Limited purpose public figure. In the first instance, Kely is not a 

limited purpose public figure. 

Individuals who have “thrust themselves to the forefront of particular 

public controversies in order to influence the resolution of the issues” become 

public figures “for [the] limited range of issues” associated with those 

controversies. Wayment v. Clear Channel Broad., Inc., 2005 UT 25, ¶ 22. 

Those people have “assumed special prominence in the resolution of public 

questions.” Id. 

Tim claims that she was a “inserted herself into the public controversy” 

surrounding child sex trafficking, because, “prior to her arrest, Kely was well 

known in her area as a top-performer, beauty pageant contestant, and 

popular leader in the neighborhoods.” (AOB.51.) But Kely was not well 

known to anyone outside her neighborhood in 2014. (R.1229.) She was a 

college student. (R.1229.) She was not a beauty queen. (R.1229.) She did not 

even make it to the top five of her neighborhood ambassador contest. 

(R.1229.) 

And Kely did not thrust herself into the forefront of any public 

controversy. Her statement in support of her candidacy for neighborhood 
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ambassadorship is not the forefront of a public controversy—and it is 

certainly not the forefront of child sex trafficking. (R.865–866.) 

Statements about a “limited-purpose public figure” are subject to that 

heavier burden only if they are based on “a particular public controversy” in 

which the person “intentionally sought or obtained a position of influence.” 

Davidson v. Baird, 2019 UT App 8, ¶ 39, 438 P.3d 928 (cleaned up). Kely did 

not seek fame or to obtain a position of influence on the issue of child sex 

trafficking. Tim forwards no evidence that Kely possessed any special 

position or could influence people involved in that controversy. Id. 

Tim claims that Kely is a limited purpose public figure because she 

made a public statement upon being released from prison. (AOB.52.) But 

Kely’s statement alleging her innocence cannot propel her into that category, 

especially when she was in prison as a result of Tim’s self-serving accusations 

against her. The fourth circuit has held that “a person who has been publicly 

accused of committing an act or serious sexual misconduct that . . . would be 

punishable by imprisonment cannot be deemed a ‘limited-purpose public 

figure’ merely because he or she makes reasonable public replies to those 

accusations.” Foretich v. Cap Cities/ABC, Inc., 37 F.3d 1541, 1543 (4th Cir. 

1994). 

Along similar lines, Tim asks this court to recognize that Kely is a 

limited purpose public figure for her status as a “criminal plaintiff” under 
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Russell v. Thomson Newspapers, Inc., 842 P.2d 896, 903 fn. 20 (Utah 1992). 

There, this court noted in dicta that a “criminal plaintiff” may become a 

limited purpose public figure “solely by virtue of committing a crime.” Id. 

Here, however, the crime is contested. And it would be against public policy 

for a person to be subject to a heightened evidentiary standard when the 

criminal charges the plaintiff faces are a result of defamation stemming from 

one of the defendants. “[T]hose charged with defamation cannot, by their own 

conduct, create their own defense by making the claimant a public figure.” 

Hutchinson v. Proxmire, 443 U.S. 111, 135 (1979). 

Kely is not a limited purpose public figure because she did not 

intentionally thrust herself to the forefront of the child sex trafficking 

controversy to influence others. 

Actual malice. But even if Kely were a limited purpose public figure, 

the district court did not err when it concluded that Kely had shown “that the 

statements of Tim were made with knowledge that such was false or with 

reckless disregard of whether it was false.” (R.1738.) 

An actor acts with “actual malice” if he makes a statement “with 

knowledge that it was false or with reckless disregard of whether it was false 

or not.” Davidson, 2019 UT App 8, ¶ 37 (cleaned up). Statements about a 

“limited-purpose public figure” are subject to that heavier burden only if they 
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are based on “a particular public controversy” in which the person 

“intentionally sought or obtained a position of influence.” Id. ¶ 39. 

Allegations of child sex trafficking are “not allegations a reasonable 

person makes without first confirming the truth of the statement.” Shanley v. 

Hutchings, 716 F. Supp. 3d 1179, 1196–97 (D. Utah 2024). Even though the 

above statement applied to a finding of negligence under a lower standard in 

Shanley, the principle remains that even if someone “personally believed” an 

allegation of child sex trafficking “to be true, a reasonable person would have 

taken steps to confirm the veracity” of that allegation “before repeating, 

expanding, and professing the supposed truth of those statements” online. Id. 

Thus, “even if [Tim] personally believed that” Kely had been arrested in the 

Island Raid, he was reckless for not fact-checking his portrayal of her before 

promoting her as a villainous child sex trafficker “without confirming that it 

was true.” Id. 

It is easy to see that this confirmation requirement applies just as well 

to recklessness under Curtis Pub. Co. v. Butts, 388 U.S. 130 (1967). Wally 

Butts was head football coach at the University of Georgia when an article 

published in the Saturday Evening post accused him of “conspiring to fix” a 

game. Id. at 135. The United States Supreme Court concluded that the post’s 

actions showed “a reckless disregard of whether the article was false or not.’’ 

Id. at 139. If publishing false statements about a famous football coach fixing 
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a football game show recklessness in the actual malice context, then 

publishing false statements regarding a person’s history as a child sex 

trafficker certainly do. 

Tim should have discovered the truth about Kely’s life before recklessly 

portraying her as a child sex trafficker and promoting falsehoods about her to 

the media. Kely admitted affidavits providing evidence to the effect that who 

she was was not who he said she was. (R.1228–41.) She also provided 

hundreds of pages of affidavits from individuals declaring in minute detail 

that Tim Ballard was not interested in the truth. (R.67–369,1214–1409.) 

Specifically, Kely admitted evidence that Tim hired not one but two PR 

firms in response to the criminal allegations against him, used the Attorney 

General as his personal bulldog, and that the PR firms planned a smear 

campaign against the County Attorney who was looking into the allegations 

against Tim. (R.1337.) It is reasonable to infer that Tim were not interested 

in the truth—only burying it. 

All of this supports a reasonable finding—and at the very least a 

reasonable inference—that Tim was reckless with the truth as it pertained 

the real-live villain in Sound of Freedom and in his promotional statements 

and that he should have verified the truth of his portrayal of Kely before 

going public with it.  
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The district court only needed evidence sufficient to support a prima 

facie showing that they were reckless with Kely’s truth. Clara, 2024 UT 10, ¶ 

33. And she provided it. 

What’s more, the court was allowed to consider all of Kely’s evidence 

under UPEPA. Utah Code Ann. § 78B-25-106; Utah R. Civ. P. 56(c)(1)(A). 

Kely and Angel Studios provided this evidence in their affidavits and 

declarations. 

The district court had plenty of evidence to support a prima facie 

showing of actual malice on this record. Because Tim failed to marshal the 

evidence—and indeed even failed to complete the record evidence on appeal 

(supra § 1.1)— Tim cannot show that the district court erred.  

1.3.4. Tim fails to adequately challenge and support the issue 
of whether the district court erred in not dismissing 
Kely’s tort-based claims against him  

 
Tim asks this court to find that the district court erred in concluding 

Kely made a prima facie showing on her tort-based claims. (AOB.53–58.) But 

this claim fails for many of the same reasons already noted above. 

First, Tim has failed to ensure that the record contains all evidence 

before the district court. Multiple exhibits are missing. There is, thus, no 

possible way for this court to rule in Tim’s favor. 
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Here, the record is missing evidence the district court could consider. 

That is fatal.  

It is appellant’s responsibility to complete the record on appeal. 

Burnside, 2016 UT App 224, ¶ 55 (noting that “the burden is on the appellant 

to provide an adequate record, . . . and given the presumptions that apply in 

the absence of a complete record, [appellant] simply cannot show that he was 

harmed by any error of court” (citation omitted)). Indeed, “[w]hen crucial 

matters are not included in the record, the missing portions are presumed to 

support the action of the trial court.” Id. 

When an appellant argues that the evidence fails to support a prima 

facie showing of all essential elements of the causes of action, the appellant 

must ensure that all the evidence is available to the appellate court for 

review. In such cases, the exact evidentiary picture before the court is a 

“crucial matter not included in the record.” See id. 

Here, a number of video clips are missing, as well as private exhibits 

sealed in the district court. (R.1391(exhibit filed under seal);1393(video clips); 

1396–1399(exhibit filed under seal).) These omissions prevent this court from 

ruling in favor of Tim. 

Second, absent a full evidentiary picture, this court will presume the 

missing evidence supported the trial court’s decision. Id. 



 50 

Third, Tim failed to credit and marshal the evidence in favor of the 

district court’s ruling against him. “A party challenging a factual finding or 

sufficiency of the evidence to support a verdict will almost certainly fail to 

carry its burden of persuasion on appeal if it fails to marshal.” State v. 

Nielsen, 2014 UT 10, ¶ 41. This applies with equal force to a defendant 

challenging the sufficiency of the evidence supporting a district court’s prima 

facie conclusion.  

Tim refuses to acknowledge Kely’s evidence admitted under section 106 

(AOB.58); his briefing on the tort-related claims cites only the Spear Fund 

Joint Statement (AOB. 53–56). He further brushes aside Sound of Freedom 

because it had a disclaimer. (AOB.57; supra § 1.3.1, page 31.) 

Here, Tim refused to marshal Kely’s evidence because he failed to 

acknowledge that it is admissible under UPEPA section 106. (AOB.58.) And a 

party who fails to marshal the evidence “will almost certainly fail to carry its 

burden of persuasion on appeal.” Id. ¶ 42. Tim cannot meet his burden of 

persuasion on this briefing. 

But even so, Tim is wrong.  

NIED. Kely met her prima facie burden of showing negligent infliction 

of emotional distress when she admitted evidence that Tim unintentionally 

caused emotional distress to her and that Tim “should have realized that his 

conduct involved an unreasonable risk of causing the distress” because he 
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publicly stated that Kely Suarez was a child sex trafficker. Candelaria v. CB 

Richard Ellis, 2014 UT App 1, ¶ 9. Physical harm is not necessary if the 

“undertaking is one fraught with the risk of emotional harm to the plaintiff.” 

A.W. v. Marelli, 2024 UT App 8, ¶ 22. Contributing to the authorship of a 

movie showcasing someone as a child sex trafficker and calling them a 

trafficker in various media outlets easily meets this test as to Kely and her 

mom, where “mishandling of a corpse, an erroneous announcement of a death 

or illness, a physician negligently diagnosing a patient with a serious disease, 

a hospital losing a newborn infant, an employer mistreating an employee, 

and a spouse mentally abusing the other spouse” have all met that test. Id. at 

¶ 23. 

False light. Kely met her prima facie burden of showing false light 

when she admitted evidence that Tim “acted in reckless disregard as to the 

falsity of” the statements he made and “the false light in which the plaintiff 

would be placed.” Talley v. Time, Inc., 923 F.3d 878 (2019); Blankenship v. 

Trump, 558 F.Supp.3d 316 (2021). Kely admitted evidence that Tim 

contributed to the character development of Katy Juarez (R.702–717), was 

obsessed with her impact on Sound of Freedom (R.1198), repeatedly declared 

her to be a child sex trafficker (R.1840;1843–44), and that it was false 

(R.1228; supra § 1.3.2). 
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Misappropriation. Kely met her prima facie burden of showing 

misappropriation of her name and likeness when she admitted evidence that 

Tim had used her name to promote Sound of Freedom. Cox v. Hatch, 761 P.2d 

556, 564 (Utah 1988) (the plaintiffs’ names or likenesses have some “intrinsic 

value” that was used or appropriated for the defendants’ benefit); (AOB.56.) 

There is a reasonable inference that Tim’s popularity and net worth 

increased after releasing a movie portraying him as a hero who took down a 

real villain. 

IIER and Injurious falsehood. Kely met her prima facie burden of 

showing intentional interference with economic relations when she admitted 

evidence that Tim’s conduct was intentional, that his conduct interfered in 

her ability to provide for herself, that he defamed her, and that he interfered 

with her ability to pursue a normal life and career, because she admitted 

evidence that her normal life was destroyed, she received death threats, 

people spat at on her, she became hated by the people of her country 

(R.1236), and she now lives in “fear and terror” (R.1239). See England 

Logistics, Inc. v. Kelle’s Transp. Serv., LLC, 2024 UT App 137, ¶ 40. 

Defamation can qualify as “improper means.” Overstock.com, Inc. v. 

SmartBargains, Inc., 2008 UT 55, ¶ 18. There is a strong inference that Kely 

and her mom suffered economic loss due Tim’s claims that Kely was a 

trafficker. 
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Injurious falsehood. Kely met her prima facie burden of showing 

injurious falsehood when she admitted evidence that Tim’s false statement 

harmed her reputation after her normal life was destroyed, she received 

death threats, people spat at on her, she became hated by the people of her 

country (R.1236), and she now lives in “fear and terror” (R.1239). Pipkin v. 

Acumen, 2020 UT App 111, ¶ 15 (a false statement harms an individual’s 

reputation if it “impeaches [the] individual’s honesty, integrity, virtue, or 

reputation and thereby exposes the individual to public hatred, contempt, or 

ridicule”). 

IIED. Kely met her prima facie burden of showing intentional infliction 

of emotional distress when she admitted evidence that Tim, either 

intentionally or under circumstances where “a reasonable person would know 

that” emotional distress would occur, committed “outrageous and intolerable” 

actions that “offend against the generally accepted standards of decency and 

morality.” Franco v. The Church of Jesus Christ of Latter-day Saints, 2001 

UT 25, ¶ 25. Falsely accusing another person in such a public way of being a 

child sex trafficker easily amounts to a circumstance where a reasonable 

person would know that their conduct is offensive and outrageous. 

Tim cannot prevail on his claim that the district court erred in failing 

to dismiss Kely’s tort-based claims on this record and on the briefing. 
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2. Tim cannot show that district court erred when it denied 
judgment as a matter of law because it was inadequately 
briefed below and on appeal 

Tim’s issue statement asks this court to conclude that the district court 

erred when it refused to grant him judgment as a matter of law. (AOB.15.) 

But that issue is both unpreserved and inadequately briefed. And because 

Tim’s briefing below suffers from the same infirmities that it does on appeal, 

he cannot show that the district court erred in finding he failed to establish 

that he was entitled to judgment as a matter of law.  

Under UPEPA, a defendant bears the burden of showing he is entitled 

to judgment as a matter of law. Section 107 explains that a district court may 

dismiss the claims with prejudice if it determines that the defendant 

“established” that there is “no genuine issue of material fact and the 

defendant is entitled to judgment as a matter of law in whole or in part.” 

Utah Code Ann. § 78B-25-107(1)(c)(i)–(ii)(B).  

Tim’s Special Motion dedicates one sentence at the end of its one-page 

prima facie argument on the actual malice element to asking the court for 

“judgment as a matter of law.” (R.921.) It further mentions that Kely cannot 

“state a claim” or “state any claim” a couple of times combined with its prima 

facie argument. (R.914–15.) However, those standards never appear in its 

Special Motion. Tim further failed to ask for judgment as a matter of law or 

mention the failure to “state a claim” at the hearing. (R.1868–78,79.)  
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Even so, the district court ruled that Kely’s “causes of action 

nonetheless state viable claims for relief which raise genuine issues of 

material fact, thus precluding judgment as a matter of law.” (R.1738.) But on 

this record and on this briefing, Tim cannot show either that he established 

that he was entitled to judgment as a matter of law. 

In the first instance, this issue is inadequately briefed on appeal. Tim 

argues that he is entitled to judgment as a matter of law in a cursory 

manner: a reference to judgment as a matter of law appears in his issue 

statement, in the last sentence of his prima facie argument, (AOB.53) in the 

last sentence of his NEID argument (AOB.56), and in one sentence of his 

IIED argument (AOB.54.)  

The Utah Supreme Court has stated that “an issue is inadequately 

briefed if the argument merely contains bald citations to authority without 

development of that authority and reasoned analysis based on that 

authority.” Bank of Am. v. Adamson, 2017 UT 2, ¶ 11, 391 P.3d 196. While 

there is no “bright-line rule determining when a brief is inadequate,” “a party 

must cite the legal authority on which its argument is based and then provide 

reasoned analysis of how that authority should apply in the particular case.” 

Id. ¶ 12, ¶ 13. 

Here, Tim failed to even cite the authority necessary to make that 

argument. He only asserts that he deserves judgment as a matter of law. But 
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this is inadequate. Because he cites no authority and provides to reasoned 

analysis, there is no argument for Kely to respond to. 

Tim also cannot show that the district court erred in failing to grant 

him judgment as a matter of law below. 

2.1. Tim did not establish that he was entitled to judgment as 
a matter of law below 

 
Tim cannot show that he merited judgment as a matter of law below. 

For a court to grant judgment as a matter of law under rule 56, it must 

find two things: First, the court must find that “there is no genuine dispute 

as to any material fact”; and second, it must find that “the moving party is 

entitled to judgment as a matter of law.” Utah R. Civ. P. 56(a); see also Gell v. 

Alco Cap. Group LLC, 2023 UT App 127, ¶ 24, 538 P.3d 1249.  

A district court should not grant judgment as a matter of law when the 

law does not “clearly” dispose of that issue in favor of the moving party. Lach 

v. Deseret Bank, 746 P.2d 802, 804–05 (Utah Ct. App. 1987). Instead, a 

district court should grant judgment as a matter of law only if it is “clear 

from the undisputed facts that” the opposing party—Kely—“cannot prevail.” 

See id. 

An appellate court will affirm a grant of summary judgment “only if 

there are no disputed issues of material fact” and, with “all reasonable 

inferences viewed in the light most favorable to” the nonmoving party—here, 
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Kely—Tim is clearly “entitled to judgment as a matter of law.” Jensen ex rel. 

Jensen v. Cunningham, 2011 UT 17, ¶ 36.  

An issue of material fact defeats summary judgment here. Tim and 

Kely disagree about the truth or falsity of Sound of Freedom’s portrayal of 

Kely. The question of whether “an allegedly defamatory statement is 

substantially true” or false is a “traditional question of fact.” Jensen v. 

Sawyers, 2005 UT 81, ¶ 96. The presence of a dispute as to the truth or falsity 

of the portrayal creates an issues of material fact here. Bustos v. A & E 

Television Networks, 646 F.3d 762, 767 (10th Cir. 2011) (materiality of a 

falsehood often requires a jury). And an issue of material fact defeats 

judgment as a matter of law. Utah Code Ann. § 78B-25-107(1)(c)(i)–(ii)(B) 

(requiring defendant to show “that there is no genuine issue of material 

fact”). 

Further, Tim cannot now show that he raised the issue well enough to 

preserve it. True v. Utah Dep’t of Transportation, 2018 UT App 86, ¶¶ 23–24 

(explaining “we require parties to have raised and argued before the district 

court the issue that they raise and argue before us on appeal, and if a party 

does not, ‘it has failed to preserve the issue’). Tim failed to mention the 

summary judgment standard both below and in his briefing on appeal. 

Indeed, he never mentioned genuine issues of material fact at all. 

The district court did not err.  
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2.2. Tim did not establish that Kely failed to state a claim upon 
which relief could be granted below 

 
Tim also cannot show that he established that Kely failed to state a 

claim below. 

Under rule 12(b)(6), a trial court will grant a motion to dismiss “for 

failure to state a claim” when, “assuming the truth of the allegations” a party 

has made—here, Kely—and “drawing all reasonable inferences therefrom in 

the light most favorable to that party, it is clear that the party is not entitled 

to relief.” Calsert v. Estate of Flores, 2020 UT App 102, ¶ 9 (cleaned up) 

(emphasis added); Utah R. Civ. Pro. 12(b)(6). 7 

A rule 12(b)(6) motion is meant to quickly dispose of a case that has no 

legal merit, or a case whose pleadings are formally deficient in some way. 

Kirkham v. Widdison, 2019 UT App 97, ¶ 22.  

 
7 Under rule 12(b)(6), a cause of action will be dismissed when the 

complaint fails to state a legally sufficient claim and relief cannot be granted. 
For example, when a claim is procedurally barred (e.g., res judicata); or when 
no legal remedy exists (e.g., a non-cognizable legal claim for “hurt feelings”); 
or when the claim is prohibited by law (e.g., enforcing a contract to sell illegal 
drugs); or when the claim is barred by statute (e.g., statute of limitations or 
sovereign immunity); or when the plaintiff does not have standing. 

A cause of action may also be dismissed under rule 12(b)(6) for failure 
to state “[t]he elements of a prima facie case,” that is, for not alleging 
“sufficient facts, which we view as true, to satisfy each element” of the claim. 
America West Bank Members, L.C. v. State, 2014 UT 49, ¶15, 342 P.3d 224 
(quotations and citations omitted).  

Thus, a defendant may make its showing that a plaintiff “failed to state 
a cause of action upon which relief can be granted” in one of the above ways. 
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Under rule 12(b)(6), a trial court will “accept the factual allegations in 

the complaint as true” and resolve “all reasonable inferences in favor of the 

non-moving party”—in this case, Kely. Id. (cleaned up). But “while courts 

must accept as true all material allegations, courts are not required to accept 

as true the legal conclusions contained in any given petition.” Sorensen v. 

Sparks, 519 P.3d 902, 907 (Utah Ct. App. 2022) cert. denied, 525 P.3d 1267 

(Utah 2023); see Mitchell v. ReconTrust Co. NA, 2016 UT App 88 (holding 

that trial courts “need not . . . accept legal conclusions in contradiction of the 

pleaded facts.”). Tim did not argue below that he prevailed under this 

standard, even though—because of this standard—the court was required to 

accept the factual allegations in Kely’s complaint but not accept his legal 

conclusions. (R.914–15.)  

He also fails to do so now. (AOB.42–43.) 

For same reasons cited above (supra § 1.1), Tim cannot now show that 

he raised this issue well enough to preserve it, that he “established” under 

UPEPA section 107 that Kely failed to state a claim, or that the district court 

erred when it did not agree. 

The district court correctly ruled that the causes of action “state viable 

claims for relief which raise genuine issues of material fact, thus precluding 

judgment as a matter of law.” (R.1738.) 
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3. Kely should receive attorney fees on appeal, because Tim’s brief 
was frivolous 

Kely does not raise this argument lightly. Tim asks for attorney fees on 

appeal. (AOB.59.) However, Tim’s appeal presented frivolous arguments: its 

brief was not grounded in a full recitation of the record facts, warranted by 

existing law, or based on a good faith argument to overturn the facts or to 

extend, modify, or reverse existing law. Because it willfully omitted the 

standard to admit evidence under UPEPA section 106 and failed to 

supplement the record with missing exhibits, there was no basis upon which 

it could prevail. His brief, thus, qualifies as frivolous. 

What shows up in a brief is a relevant consideration under rule 33.  

Utah R. App. P. 33(b). Rule 33(b) states that a brief is frivolous and sanctions 

are available if a brief “is not grounded in fact, not warranted by existing law, 

or not based on a good faith argument to extend, modify, or reverse existing 

law.” See Rose, 2017 UT 50, ¶ 100; Utah R. App. P. 33(b). 

Indeed, on the record here—that Kely made her case admitting 

evidence in her complaint, her response to the Special Motion, in affidavits, 

and in evidence admitted before the court—and under section 106 of UPEPA, 

“there was no legal or factual basis upon which they could reasonably expect 

to prevail.” Brigham City v. Mantua Town, 754 P.2d 1230, 1237 (Utah Ct. 

App. 1988). 
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Tim’s brief willfully ignores UPEPA section 106, even though the 

district court cites section 106 it in its order and even though section controls 

which evidence the court must consider in ruling on a Special Motion. 

Having failed to acknowledge UPEPA section 106, to credit Kely’s 

evidentiary proffers, or acknowledge their reasonable inferences, Tim had no 

chance of showing that the district court erred. Indeed, Tim frivolously 

argued that the district court could not consider evidence admitted in Kely’s 

affidavits attached to her Opposition when section 106 plainly states that the 

district court is able to consider that evidence. (AOB.58.) (See supra section § 

1.3.1.) 

In failing to credit Kely’s evidence, in failing to argue or cite Utah law 

or UPEPA to argue that her evidence was inadmissible in Utah, and in 

failing to marshal the evidence supporting the district court’s conclusion, Tim 

has not only failed to make a prima facie showing himself on appeal, but he 

has wasted Kely’s scant resources by requiring her to respond to his frivolous 

arguments. 

Kely’s evidence is facially admissible under section 106 of UPEPA and 

rule 56 of the Utah rules of civil procedure. (See supra pgs.33–34, § 1.3.1.) 

But those relevant legal provisions are missing from appellant’s brief. 

Worse, the record is missing evidence the district court could consider. 

It is appellant’s responsibility to complete the record on appeal. State v. 
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Burnside, 2016 UT App 224, ¶ 55. The “burden is on the appellant to provide 

an adequate record, and given the presumptions that apply in the absence of 

a complete record, [appellant] simply cannot show that he was harmed by 

any error of court.” Id. (cleaned up). Indeed, “[w]hen crucial matters are not 

included in the record, the missing portions are presumed to support the 

action of the trial court.” Id. 

When appellant argues that the evidence fails to support a prima facie 

showing of all essential elements of the causes of action, appellant must 

ensure that all the evidence is available to the appellate court for review. In 

such cases, the exact evidentiary picture before the court is a “crucial matter 

not included in the record.” See id. 

Here, video clips are missing as well as private exhibits sealed in the 

district court. (R.1391(exhibit filed under seal);1393(video clips);1396–

1399(exhibit filed under seal).) Absent this evidence, this court will 

“presume” the missing portions “support the action of the trial court.” Id. 

Sanctions are only available in egregious circumstances to prevent 

improper chilling of the right to appeal. However, sanctions should be 

imposed when “an appeal is obviously without any merit and has been taken 

with no reasonable likelihood of prevailing.” Porco v. Porco, 752 P.2d 365, 369 

(Utah Ct. App. 1988).  
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This is the “egregious” case where the briefing and record before this 

court provide no reasonable basis for appellant to prevail. This court should 

award Kely attorney fees and double costs on appeal. Utah R. App. P. 33(b). 
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CONCLUSION 

Tim’s brief takes issue with the court’s ruling in multiple ways. But 

because it ignores all relevant legal standards and the evidence Kely 

admitted, it provides this court with no legally cognizable way to find in its 

favor. Tim has failed to show under Utah law how the district court’s prima 

facie conclusion was error. 

This court should affirm. 

DATED: June 23, 2025.  

LOTUS APPELLATE LAW 

/s/ Cherise Bacalski 
CHERISE BACALSKI 
Counsel for Appellee 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 

IN AND FOR SAI,T LAKE COUNTY. STATE OF UTAH 

KEL Y JOHANA SUAREZ MOY A and LUZ 
MIRIAM MOY A SOLANO, 

MEMORANDUM DECISION AND ORDER 

Case No. 240901556 
Plaintiffs. 

V. 

Honorable Robert f aust 

TIMOTHY BALLARD~ et al.. 

Defendants. 

BACKGROUND 

These matters came before the Court on July 9. 2024 fc.>r a hearing on the following: 
Defendants Angel Studios. Inc .. Sound of Freedom Movie LLC. Rod Barr, and Alejandro 
Monteverde's (collectively ··SOF Defendants'·), Amended Special Motion to Dismiss the First 
Amended Complaint Under Utah's Uniform Public Expression Protection Act Code §788-25-
10 I. el seq.: Timothy Ballard· s Motion for Expedited Relief to Dismiss the First Amended 
Complaint Under Utah's Uniform Public Expression Protection Act c·UPEPA'') Code §788-25-
101. el seq.; and Katherine Ballard's Special Motion for Expedited Relief to Dismiss the First 
Amended Complaint Under Utah·s Uniform Public Expression Protection Act C"LJPEPA") 
Code §7813-25-101, el seq. 

Following argument, the matters were taken under advisement. 

SOF DEFENDANTS' MOTION 

Argument 

In support of the Motion. SOF Defendants argue The Sound (?/'Freedom film (the .. Film .. ) 
is a docudrama based on true life events of Tim Ballard. a former U.S. Homeland Security 



Bates #001735

officer who had worked undercover internationally to catch child sex traffickers. The main 
character in the Film is named after Ballard. but a disclaimer in the Film makes clear that 
incidents and characterizations vvere changed or created for the sake of drama. 

One of the characters in the Film is a former beauty queen named Katy Giselle, who is 
arrested at an island party in Colombia at which several children arc rescued through Ballard~s 
undercover anti-trafficking work. Plaintiff Kely Suarez Moya ( .. Kcly'') claims this character is a 
literal and defamatory portrayal of her because she was arrested at an island raid in Columbia. 
However, according to the SOF Defendants. the Film is not a documentary, and any reasonable 
viewer would understand that it contains fictionalized characters and events. Also, even if the 
Giselle character was supposed to be a factual depiction of Kely. the depiction of the character's 
participation in child trafficking and her related arrest is substantially true if applied to Kely. 

J\s a limited purpose public figure, Kely must prove by clear and convincing evidence 
that the SOF Defendants acted with actual malice, meaning with knowledge or reckless disregard 
that viewers \-Vould interpret the Giselle character as making defamatory statements of fact about 
Kcly. It is SOF Defendants· position Kely cannot make this showing. Finally. argue the SOF 
defendants, Plaintiffs' other claims arc rooted in the same defamation allegations and fail for the 
same reasons. 

In opposition to the Motion. Plaintiff Kely Suarez C·Plaintif'f'. or ~-Kcly'~) argues on 
October 11. 2014~ on an island outside of Cartagena. Colombia. Defendants Timothy Ballard 
( .. Ballard.'). Operation Underground Railroad c·ouR··) and Matthew Osborne (""Osborne") 
carried out a staged child sex-trafficking raidi which became a founding myth for Ballard and 
OUR. The ··pedophile johns'· were fake. The children had never actually been trafficked. And the 
supposed traffickers, like Kcly. were not traffickers at all: they had been entrapped by Ballard 
and were pawns in his plan to elevate himself and his newly-founded non-profit, OUR. 

According to Kely. the fake raid and the events surrounding it, were documented by a 
professional film crew, and \Vith the footage, Ballard made a television series called The 
Abolitionist, and then a movie of the same name. Ballard subsequently produced the movie that 
became Sound qf'Freedom. 

It is Kely' s position that in producing and distributing the Film, the SOF Defendants 
ignored multiple red flags. including express warnings about Ballard and the veracity of his 
story. With reckless disregard for the truth, Keli contends the SOF Defendants promoted, 
marketed. and distributed the Film around the world and in doing soi represented as fact that the 
character ··Katy Giselle'' was a representation of Kely and that Kely trafficked children for sex. 
According to Kcly, nothing could be further from the truth. Plaintiffs contend they filed this suit 
to clear their names and hold the Defendants to account for their reckless and defamatory lies. 

Ruling 

78B-25-107. Dismissal of cause of action in whole or part provides: 

(1) In ruling on a motion under Section 788-25-103, the court shall 
dismiss with prejudice a cause of action. or part of a cause of action, if: 

(a) the moving party establishes under Subsection 788-25-102(2) that 
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this chapter applies; 

(b) the responding party fails to establish under Subsection 
78B-25-102(3) that this chapter does not apply; and 

(c) either: 

(i) the responding party fails to establish a prima facie case as 
to each essential clement of the cause of action; or 

(ii) the moving party establishes that: 

(A) the responding party failed to state a cause of 
action upon which relief can be granted; or 

(B) there is no genuine issue as to any material fact and 
the moving party is entitled to judgment as a matter of 
law on the cause of action or part of the cause of 
action. 

(2) A voluntary dismissal without prejudice of a responding party's cause 
of action, or part of a cause of action~ that is the subject of a motion under 
Section 78B-25-103 does not affect a moving party's right to obtain a 
ruling on the motion and seek costs, attorney fees. and expenses under 
Section 78B-25-110. 

(3) A voluntary dismissal with prejudice of a responding party's cause of 
action, or part of a cause of action, that is the subject of a motion under 
Section 78B-25-103 establishes for the purpose of Section 788-25-110 
that the moving party prevailed on the motion. 

Utah Code Ann. § 78B-25-107 (West). 

After reviewing the record in this matter and considering such as appropriate~ the Court is 
persuaded the SOF Defendants have satisfied their burden of demonstrating that the challenged 
causes or action fall within a protected area of speech or conduct within the UPEPA. This said, 
however, after considering the memoranda, arguments of counsel and appropriate evidence, the 
Court further finds that the causes of action nonetheless state viable claims for relief which raise 
genuine issues of material fact, thus precluding a ruling as a matter of law. 

Indeed, the SOF Defendants were warned multiple times regarding Tim Ballard, OUR, 
and Sound <?f Freedom. They participated in meetings where the criminal investigations against 
Ballard and OUR were discussed. They specifically hired a PR manager as a result of what had 
come out about Ballard and OUR. Jeff Harmon~ the owner of Angel Studios, represented that 
"dozens of people" had expressed concerns about Ballard and Sound qf'Freedom. Jeff Harmon 
also represented that the SOF Defendants had done a ··very very deep'· dive into the allegations 
against Ballard and OUR. 

Additionally, in promoting the Film, Defendant Angel Studios claimed as fact that the 
character ·•Giselle" was "inspired by Kelly (sic) Johana Suarez, a former beauty pageant queen 
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and model known as •Miss Cartagenat and that she .. exploited her reputation in a poverty-
stricken neighborhood to recruit children for sex trafficking, betraying their trust by selling them 
into the trade. 

Based upon the forgoing. and when considered as appropriate on a special motion to 
dismiss under the Act, the Court finds the causes of action state a prima facie case as to each 
essential element and further that the statements of the SOF Defendants were made with 
knovvkdge that such was false or with reckless disregard of vvhether it was false or not. 
Accordingly, Defendants Angel Studios. Inc .. Sound of Freedom Movie LLC. Rod Barr. and 
Alejandro Monteverde's Amended Special Motion to Dismiss the First Amended Complaint 
Under Utah's Uniform Public Expression Protection Act Code ~78B-25-101. et seq .. is 
respectfully, DENIED. 

TIMOTHY BALLARD'S MOTION 

Argument 

In support of the motion Timothy Ballard c·Tim'') argues the determination of the 
Ballards· UPEPA Motions are based solely on the Plaintiffs· (Kely Johana Suarez Moya 
("Kely .. ) and Luz Miriam Kcly Solano ( .. Luz'·) ( collectively --Plaintiffs'.)) operative Complaint 
and the only allegations of defamation therein against Tim cannot survi vc the lJ PEPA motion. 
Specifically, Tim argues Plaintiffs. attempt to survive the motion by arguing without citing to 
any allegation in the FAC, that their ··claims arc based on the numerous false and defamatory 
statements made by the Ballards and others in marketing and promoting Sound of Freedom 
[··SOF .. 1-'' Opp. [DKT 153], p. 2. Tim contends there are no such statements alleged against 
either or the Ballards anywhere in the 72-page FAC. and to the extent any such statements are 
attributed to ··others," that cannot form the basis of a claim against the Ballards. 

As to the new "Clips·' which are offered in opposition to each of the Ballards' motions. 
Tim asserts such arc irrelevant and admissible and even if considered. they arc insufficient in 
that: ( 1) they have nothing to do with any allegations in the FAC directed against either of the 
Ballards: (2) there is nothing indicating when the statements in the Clips were allegedly 
published; and (3) the Clips are wholly unauthenticated. 

Finally, Tim argues Plaintiffs offer no opposition to the Ballards· arguments that each of 
their non-defamation claims equally fail. 

Plaintiffs oppose the motion arguing the claims are not based on trial testimony or other 
protected statements and \Vere provided as context and to show malice. Rather, assert Plaintiffs. 
their claims are based on the numerous false and defamatory statements made by the Ballards 
and others in marketing and promoting Sound (dFreedom. 

In support of their position Plaintiffs provided the Court with several video clips 
of Tim and others, which Plaintiffs contend demonstrate these individuals falsely promoting 
Sound q/"Freedom and disparaging Kcly. The video clips include the following: 

1. CLIP 4 - Kcly Suarez is a famous person. Kcly Suarez was Ms. 
Cartagena. Kcly Suarez had a modeling school. Kely Suarez was 
recruiting children. Kely Suarez won Ms. Cartagena by saying she 
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wanted to help those children. 

2. CLIP 5 - Kely Suarez is in prison. She has been sentenced to 20 years 
or more. 

3. CLIP 6 - All of the children are real. All the pedophiles and traffickers 
are real in Sound of Freedom. 

4. CLIP 11 - The movie Sound of h·eedom is a true story with Ms. 
Cartagena. Kely Suarez. Kely Suarez was famous in the community and 
had a modeling school. Kely Suarez ,vas giving scholarships to entice 
them into becoming famous. Kcly Suarez used drugs and pornography to 
convince these kids to have sex with Americans because that is what 
famous people do. 

Plaintiffs have also presented to the Court the Ballards· joint statement. affirming the 
truthfulness of Sound q/Freedom. 

Ruling 

78B-25-106 Proof provides: 

In ruling on a motion under Section 78B-25-l 03. the court shall consider 
the pleadings~ the motion. any reply or response to the motion, and any 
evidence that could be considered in ruling on a motion for summary 
judgment under Utah Rules of Civil Procedure. Ruic 56. 

After reviewing the record and considering such as appropriate. the Court is persuaded 
Tim has satisfied the burden of demonstrating that the challenged causes of action fall within a 
protected area of speech or conduct ,vi thin the UPEP A. This said. however, after considering the 
memoranda, arguments of counsel and appropriate evidence, the Court further concludes that the 
causes of action nonetheless state viable claims for relief which raise genuine issues of material 
fact, thus precluding a ruling as a matter of la\v. 

Indeed, the Court finds the causes of action state a prima facie case as to each essential 
clement and further that the statements of Tim were made with knowledge that such was false or 
with reckless disregard of whether it was false or not. Specifically. Tim was integral to Colombia 
raid and was aware of the veracity or the numerous statements made. 

Based upon the forgoing~ Timothy Ballard· s Motion for Expedited Relief to Dismiss the 
First Amended Complaint Under Utah·s Uniform Public Expression Protection Act c·UPEPA'") 
Code ~788-25-101. el seq. is. respectfully. DENIED. 

KATHERINE BALLARD'S MOTION 

Argument 

With this motion. Katherine Ballard ( .. Katherine .. ) argues there is only one act in the 
complaint attributed to her, the Spear Fund Joint Statement and such is the kind of commentary 
that the LJPEPA is meant to protect~ and no exception to the lJ PEPA applies. 
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Plaintiffs in opposition that \\hilc Katherine may l1::l\e beenjustiliecl in believing her 
husband in the first instance. by the time her statements were made. she ··had obvious reason to 
doub1.·· and thus should be held liable. 

Ruling 

1\fter reviewing the record and considering such as appropriate. the Court is persuaded 
Katherine has satislied the burden or demonstrating that the challenged causes or action fall 
\\"ithin a protected area of speech or conduct \\·ithin the UPEP/\ and f"urthcr that Plaintiffs have 
failed to state a prima f~1cie case as to each essential clement against Katherine. Indeed. Plaintiffs 
fail to provide any evidence that the Spear hind .Joint Statement attributed to Katherine to 
support their claims was made by her with knO\\-lcdge that such was false or with reckless 
disregard of whether it was folse or not. 

l3asccl upon the l"orgoing. l(atherinc l3allard·s Motion l"or 1-:xpcclitcd Relier to Dismiss the 
First /\mended Complaint Under Utah·s Unilorm Public Lxprcssion Protection /\ct ("'UPIY/\'.) 
Code ~7813-25-101. et seq. is. GIV\NTl-:I). l1ursuanl to Utah Code /\nn. 7813-25-110. and 
because Katherine has demonstrated that LJl>l·Y/\ applies and that Plaintiffs· claims should be 
dismissed. she is awarded her attorneys· Ices and expenses. Counsel is asked to submit the 
appropriate affidavit for the Coun·s consideration. 

ORDE.R 

This Memorandum Decision and Order constitutes the Order regarding the matters 
addressed herein. No further order is required. 

DATED this I 5'11 day or .July 2024. 
BY THE C 

Robert h,1ust, ·•. •• 
District Coun .Ju 
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INTRODUCTION 
 

The SOF Defendants’ Motion should be denied because the SOF Defendants defamed 

Plaintiff Kely Suarez (“Kely”) and she can prove it. None of the conditions in Utah Code § 

78B-25-107(1)(c) are met. As such, the SOF Defendants’ Motion cannot be granted 

 On October 11, 2014, on an island outside of Cartagena, Colombia, Defendants Timothy 

Ballard (“Ballard”), Operation Underground Railroad (“OUR”) and Matthew Osborne 

(“Osborne”) carried out a staged child sex-trafficking raid, which became a founding myth for 

Ballard and OUR. The “pedophile johns” were fake. The children had never actually been 

trafficked. And the supposed traffickers, like Kely, were not traffickers at all; they had been 

entrapped by Ballard and were pawns in his plan to elevate himself and his newly-founded 

non-profit, OUR.  

 The fake raid and the events surrounding it were documented by a professional film crew. 

With the footage, Ballard made a television series called The Abolitionist, and then a movie of 

the same name. Both productions flopped. Undeterred, Ballard and his cohorts appealed to 

Hollywood and eventually produced the movie that became Sound of Freedom (the “Film).  

 In producing and distributing the Film, the SOF Defendants ignored multiple red flags, 

including express warnings about Ballard and the veracity of his story. With reckless disregard 

for the truth, the SOF Defendants promoted, marketed, and distributed the Film around the 

world. In doing so, the SOF Defendants represented as fact that the character “Katy Giselle” was 

a representation of Kely and that Kely was an evil monster who trafficked children for sex. 

Nothing could be further from the truth. Plaintiffs filed this suit to clear their names and hold the 

Defendants to account for their reckless and defamatory lies.  
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PLAINTIFFS’ STATEMENT OF RELEVANT FACTS 
 

The Fake Island Raid Was Never About Rescuing Children 

1. Ryan Fisher met Ballard in 2011 at an event related to The Church of Jesus Christ 

of Latter-day Saints.1 

2. The two eventually formed a working relationship and became friends.2  

3. Through his relationship with Ballard, Mr. Fisher became acquainted with Elder 

M. Russell Ballard (“Elder Ballard”), an apostle in the LDS Church.3 

4. Mr. Fisher attended meetings and was privy to discussions concerning the LDS 

Church’s efforts to use Tim Ballard and OUR to bring Mormonism into Evangelical homes in 

the United States.4 

5. That was the sole purpose of the fake island raid in Cartagena: to create a “sizzle 

reel” and build up Tim Ballard as a savior of trafficked women and children.5 

6. Following the fake raid, Mr. Fisher came up with a TV concept called The 

Abolitionist, which would feature Ballard and his team rescuing women and children. Ballard 

later stole the concept from Mr. Fisher, and his subsequent efforts to make money from the 

endeavor and/or shed light on human trafficking failed. If anything, the project shed light on 

Ballard’s and OUR’s reckless and counterproductive tactics.6  

7. Eventually, Mr. Fisher was called back in to meet with Elder Ballard and come up 

 
1 See Declaration of Ryan Fisher at ¶ 2, attached hereto “Exhibit A”. 
2 See id. at ¶¶ 4-13. 
3 See id. at ¶¶ 22-23. 
4 See id. at ¶¶ 22-31. 
5 See id. at ¶ 84. 
6 See id. at ¶¶ 41-55. 
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with a new TV show to promote Tim Ballard, again with the intent of reaching Evangelicals.7 

8. However, Mr. Fisher’s relationship with Tim Ballard deteriorated and he had no 

further dealings with Ballard until Ballard was under investigation by the Davis County 

Attorney.8 

9. While Sound of Freedom was eventually produced and distributed, it was never 

based on a true story. It was always based on a fake, well-staged, and well-funded “raid,” 

intended to elevate Tim Ballard in the eyes of the public as part of a larger religious endeavor.9  

Sound of Freedom and the Defendants’ Related Promotional Materials Are False 

10. In promoting the Film, Defendant Angel Studios claimed as fact that the character 

“Giselle” was “inspired by Kelly (sic) Johana Suarez, a former beauty pageant queen and model 

known as ‘Miss Cartagena,’” and that she “exploited her reputation in a poverty-stricken 

neighborhood to recruit children for sex trafficking, betraying their trust by selling them into the 

trade.” 

 

11. Other Defendants, like OUR, echoed similar lies, claiming that “Kelly (sic) 

Johana Suarez…really did recruit and traffic children using her credentials in 

 
7 See id. at ¶¶ 55-59. 
8 See id. at ¶¶ 68-82. 
9 See id. at ¶¶ 84-85. 
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Giselle 

In the film's opening scene, a character named Giselle, Inspired by Kelly Johar1a Suarez, a 
former beauty pageant queen and model known as "Miss Cartagena,'' deceives a young girl and 
her brother. Suarez exploited her reputation in a poverty-stricken neighborhood to recruit 

children for sex trafficking, betraying their trust by selling them into the trade. 
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Colombia…Beneath the surface, Suarez was nothing short of a monster. She used her good 

standing and credibility to lure children away from their families with promises of making them 

successful models, but instead, she sold them into the booming sex trade.”  

 

12. The depiction of Kely in Sound of Freedom, and related promotional and 

marketing materials like the ones referenced above, are false. 

13. Kely was born in a very small Colombian town called Fonseca-Guajira and raised 
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• 
Operation Underground Railroad 
Jul 18 • 0 

"Giselle" is based on a real person: TRUE 

At the start of the film, it shows a woman named "Giselle" 
recruiting a young girl and her brother for what the 
children's father believes is a modeling opportunity. The 
character of Giselle is loosely based on a woman named 
Kelly Johana Suarez, a former beauty pageant queen and 
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by her single mother, Plaintiff Luz Miriam Moya Solano, in Cartagena, Colombia.10 

14. Kely was fortunate enough to attend University, where she obtained a degree in 

social work because she wanted to help people.11 

15. When she was 19 years old, Kely’s neighbors saw her potential and enrolled her 

in the “Reign of Independence of Cartagena,” a local contest that is not a beauty pageant; the 

winner is simply named a neighborhood ambassador. Kely did not win the contest. She was not 

even one of the five finalists. She was never “Miss Cartagena.”12  

16. Kely never started or operated a child-modeling agency and she has never 

participated in human trafficking of any kind, except for being trafficked herself.13 

17. On October 11, 2014, Kely was arrested by Columbian federal police (the “CTI”) 

as part of a “sting operation” based on lies by Ballard and OUR. The fake sting operation was 

code-named “Operation Triple Take.” Kely’s subsequent criminal proceedings in Colombia have 

revealed that the entire “sting” was a fabrication and that the Defendants’ subsequent portrayals 

of her have no basis in fact.14 

18. Following the fake raid, Kely saw her life ruined. She was hated in her 

community, she spent 18 long months in deplorable conditions in a jail cell. She received death 

threats and was spit upon.15 

19. After a few years, the hatred for Kely started to dissipate and Plaintiffs believed 

 
10 See Kely Suarez Declaration at ¶¶ 2-3, attached hereto as “Exhibit B”. 
11 See id. at ¶ 4. 
12 See id. at ¶¶ 5-9. 
13 See id. at ¶¶ 10-15. 
14 See id. at ¶¶ 16-79. 
15 See id. at ¶¶ 80-82. 
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that this horrible nightmare was behind them. But then, Sound of Freedom was produced and 

false allegations regarding Kely resurfaced.16 

20. The SOF Defendants intentionally portrayed Kely as the chief villain in the Film, 

which is reflected in the script, where her name appears multiple times. The SOF Defendants 

cast an actress for the part of “Giselle” who looked remarkably like Kely. Ballard even came to 

Cartagena to testify against Kely in February 2023, presumably to secure her conviction before 

the release of Sound of Freedom.17 

21. To this day, Kely has never been convicted of a crime and all indications are that 

her charges will be dropped shortly.18 

22. Notwithstanding, and as explained above, the SOF Defendants and others 

promoted Sound of Freedom as if Kely was a “monster” who did in fact sell children into sex 

trafficking.19  

23. Video clips and other evidence show the lies that the various Defendants have 

told regarding Kely, all to raise money and promote their movie, Sound of Freedom. There is 

nothing true about the substance of their public, “matter-of-fact” portrayals of her.20 

Prior to July 4, 2023, the SOF Defendants Knew that Tim Ballard Was a Fraud and  
His Story Was Fake 

 
24. Celeste Borys was Tim Ballard’s executive assistant leading up to the release of 

Sound of Freedom. She was a victim of Ballard’s “COUPLES RUSE” scheme and is suing 

 
16 See id. at ¶¶ 83-84. 
17 See id. at ¶¶ 85-88; see also Declaration of Celeste Borys at ¶¶ 14-15, attached as “Exhibit C”. 
18 See Suarez Decl. at ¶¶ 87, 94. 
19 See id. at ¶ 89. 
20 See id. at ¶¶ 95-122; see also Declaration of Alan W. Mortensen, attached as “Exhibit E”. 
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Ballard and others in a related lawsuit, Borys v. Ballard, Case No. 230907663 (Utah 3d Dist.)21  

25. Like Ryan Fisher, she knows that the Cartagena raid was fake and that Ballard 

needed a “successful OP” to build his reputation and bring in donations.22 

26. Ms. Borys saw how Ballard became obsessed with Kely and the impact she might 

have on the public’s reception of Sound of Freedom, even asking the OUR “psychic”, Janet 

Russon, for readings on the topic.23 

27. In early 2023, Angel Studios was waiting to market and distribute Sound of 

Freedom while Ballard and OUR were under criminal investigation.24 

28. Beginning in March 2023 and over the next several weeks, Ms. Borys attended 

multiple meetings in which prominent individuals, including from Angel Studios, had discussions 

about how to sink the criminal investigations into Ballard and OUR so that Sound of Freedom 

could be distributed and released.25  

29. Around this same time, a former OUR employee came forward to OUR 

management and reported that Ballard had used the COUPLES RUSE to deceive, groom, and 

manipulate her into participating in sexual acts with him.26 

30. In May 2023, as Ballard’s lies and misdeeds were becoming well known, people 

began questioning Angel Studios about its decision to partner with Ballard.27 One of these people 

was “Jane Doe.”  

 
21 See Borys Decl. at ¶¶ 2-6. 
22 See id. at ¶ 9. 
23 See id. at ¶¶ 11-12. 
24 See id. at ¶ 16. 
25 See id. at ¶¶ 17-32 
26 See id. at ¶ 33. 
27 See id. at ¶ 37. 
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31. Jane Doe worked as a volunteer for OUR beginning in 2016. She was originally 

asked to help sell the TV series referenced above, The Abolitionist, which portrayed the fake 

Cartagena raid as true.28 

32. In her time with OUR, Jane Doe witnessed firsthand how Ballard and other OUR 

employees and affiliates were shady, fraudulent, untruthful, inappropriate, and even perverted. 

She went on multiple OPs and saw firsthand how the OPs were fake publicity stunts meant only 

to raise money. After 2016, she disassociated from Ballard and OUR.29 

33. Jane Doe knew the owners of Angel Studios from her work in the film industry. 

In 2016 or 2017, when Angel Studios was considering picking up The Abolitionist TV series, 

Jane Doe warned them about working with Ballard and OUR, and Angel Studios acknowledged 

her concerns.30 

34. Years later, Jane Doe learned that Angel Studios planned to distribute Sound of 

Freedom. In March 2023, she contacted the COO of Angel Studios and then had multiple 

communications with the owner of Angel Studios, in which she expressed, among other things, 

that Ballard was a “total fraud,” OUR was a bad organization, and the Sound of Freedom was 

“not factual in the least”.31 

35. The owner of Angel Studios, Jeff Harmon, told Jane Doe that “dozens of people 

had expressed concerns about Ballard and Angel Studios distributing The Sound of Freedom.” 

Jeff Harmon acknowledged Jane Does concerns, but ultimately ignored them, claiming “[w]e 

 
28 See Declaration of Jane Doe (Filed Under Seal) at ¶¶ 3-4, attached hereto as “Exhibit D”. 
29 See id. at ¶¶ 5-62. 
30 See id. at ¶¶ 66-68. 
31 See id. at ¶¶ 72-79. 
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have gone very very deep on the allegations. We are satisfied we can go forward.”32 

36. Notwithstanding knowledge that Ballard was credibly accused of sexual assault 

by false pretense, Angel Studios and OUR hired a public relations specialist, Matthew Faraci, to 

handle the Davis County investigation and ensure that Ballard’s, OUR’s, and Angel Studios’ 

reputations remained intact as they “went forward” with Sound of Freedom.33 

37. Angel Studios and the SOF Defendants knew that OUR and Tim Ballard had been 

under criminal investigation prior to releasing Sound of Freedom. They knew that Tim Ballard 

had been fired for deceiving women and sexually assaulting them. They knew that Tim Ballard 

planned to use Sound of Freedom as a platform to attack Troy Rawlings, the Davis County 

Attorney. They ignored these red flags and proceeded to distribute Sound of Freedom anyways, 

as if Tim Ballard was not a fraud, and as if his story were true.34 

ARGUMENT 

I. Applicable Standards of Review. 

To prevail on their Motion, the SOF Defendants must show that the Uniform Public 

Expression Protection Act (the “Act”) applies, and that either (1) Plaintiffs cannot “establish a 

prima facie case as to each essential element”, (2) Plaintiffs’ claims fail under Rule 12(b)(6) 

standards, or (3) Plaintiffs’ claims fail under Rule 56(a) standards.35 “In ruling on a motion under 

Section 78B-25-103, the court shall consider the pleadings, the motion, any reply or response to 

 
32 See id. at ¶¶ 75-80. 
33 See Borys Decl. at ¶¶ 37-44. 
34 See id. at ¶¶ 45-47, 53-56, 66-67; Jane Doe Decl. at ¶¶ 81-83.. 
35 See Utah Code § 78B-25-107(1).  
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the motion, and any evidence that could be considered in ruling on a motion for summary 

judgment under Utah Rules of Civil Procedure, Rule 56.”36  

“A prima facie case for defamation must demonstrate that (1) the defendant published the 

statements in print or orally; (2) the statements were false; (3) the statements were not subject to 

privilege; (4) the statements were published with the requisite degree of fault; and (5) the 

statements resulted in damages.”37 When public statements are made that are “false and allege 

criminal conduct on the part of the plaintiff ... or conduct which is incongruous with the exercise 

of a lawful business, trade, profession, or office, ” a cause of action lies for defamation per se.38 

Statements that challenge one’s “honesty, integrity, virtue, or reputation” and thereby expose the 

plaintiff “to public hatred, contempt, or ridicule” are defamatory per se.39  

Regarding Rule 12(b)(6), it “reflects Utah’s adoption of notice pleading and, therefore, 

relies on rule 8 of the Utah Rules of Civil Procedure.”40 “[U]nder Utah’s liberal notice pleading 

requirements, all that is required is that the pleadings be sufficient to give fair notice of the 

nature and basis of the claim asserted and a general indication of the type of litigation 

involved.”41 “[I]f there is any doubt about whether a claim should be dismissed for lack of 

 
36 See Utah Code § 78B-25-106. 
37 Jacob v. Bezzant, 2009 UT 37, ¶ 21, 212 P.3d 535 (internal quotations and citation omitted). 
38 Westmont Residential LLC v. Buttars, 2014 UT App 291, ¶ 22, 340 P.3d 183. 
39 Shanley v. Hutchings, --- F.3d ----, No. 2:22-cv-549, 2024 WL 496250, at *7 (D. Utah Feb. 8, 
2024) (quoting Jacob, 2009 UT 37 at ¶¶ 26–27). 
40 Zisumbo v. Ogden Regional Med. Center, 2015 UT App 240, ¶ 9, 360 P.3d 758 (internal 
quotations and citation omitted). 
41 Id. (internal quotations and citation omitted). 
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factual basis, the issue should be resolved in favor of giving the party an opportunity to present 

its proof.”42 

Regarding Rule 56(a), “[s]ummary judgment is appropriate only where there are no 

genuine issues of material fact and the moving party is entitled to judgment as a matter of law.”43 

“[A] trial court is not authorized to weigh facts in deciding a summary judgment motion, [and] is 

only to determine whether a dispute of material fact exists.”44 Where “a reasonable jury could 

decide [an] issue either way” summary judgment should be denied.45  

II. Plaintiffs Have Stated Defamation Claims and Can Prove Them. 

The SOF Defendants advance three arguments in support of their Motion: (1) that Sound 

of Freedom “is not a false publication of fact about Moya”; (2) that the film’s portrayal of “Katy 

Giselle” is “substantially true if applied to Moya”; and (3) that Plaintiffs cannot prove actual 

malice.46 The SOF Defendants’ arguments are incorrect, and they miss the mark for several 

reasons. As demonstrated more fully below, the actual malice standard does not even apply 

because Kely was never a “public figure.” Also, the SOF Defendants’ defamatory statements are 

not protected by disclaimers or “creative license” in the Film. Finally, there is evidence that the 

SOF Defendants entertained, or had reason to entertain, serious doubts regarding their public 

statements and public portrayal of Kely. Among other things, the SOF Defendants were 

 
42 Id. (internal quotations and citations omitted). 
43 Basic Research, LLC v. Admiral Ins. Co., 2013 UT 6, ¶ 5, 297 P.3d 578. 
44 Brown v. City of Fruit Heights, 2023 UT App 39, ¶ 17, 529 P.3d 361 (quoting Pigs Gun Club, 
Inc. v. Sanpete County, 2002 UT 17, ¶ 24, 42 P.3d 379). 
45 Shanley, 2024 WL 496250 at *13. 
46 See Motion at 9. 
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specifically warned about Ballard and had reason to know that he was a fraud, but they 

proceeded with his story anyway. The SOF Defendants’ several arguments fail.  

A. The Actual Malice Standard Does Not Apply. 
 
The SOF Defendants’ actual malice arguments are irrelevant and inapplicable. There is 

no dispute that the “actual malice” standard only applies to public figures. Whether Kely was a 

public figure “is a question of fact – ‘difficult and fact-specific’ – not suitable for resolution 

under Rule 12(b)(6).”47 For this reason, “courts regularly find that the determination of a 

litigant’s status as a public or private figure should be deferred until summary judgment when a 

full factual record can be developed.”48 There is no “full factual record” in this case. But even 

so, the evidence Plaintiffs have been able to gather, and the evidence they intend to gather 

through traditional discovery, proves that Kely was never a “public figure.” 

There are two types of public figures. The first is an “all-purpose” public figure, an 

individual with “such pervasive fame or notoriety that he becomes a public figure for all 

purposes and in all contexts.”49 The other is a “limited-purpose” public figure, or one who has 

“thrust herself to the forefront of a particular public controversy in order to influence the 

resolution of the issues involved.”50 The SOF Defendants claim that Kely is a “limited-purpose” 

 
47 See See Woods Servs., Inc. v. Disability Advocates, Inc., No. 18-296, 2018 WL 2134016, at *6 
(E.D. Pa. May 9, 2018) (citing Schiavone Const. Co. v. Time, Inc., 619 F.Supp. 684, 702 (D.N.J. 
1985)). 
48 Id. (citations omitted) (emphasis added). 
49 Wayment v. Clear Channel Broad., Inc., 2005 UT 25, ¶ 22, 116 P.3d 271 (internal quotations 
and citation omitted). 
50 Id. at ¶ 31. 
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public figure for no other reason than that she was arrested for sex trafficking and later 

“professed her innocence” at a press conference.51 The argument strains credulity. 

Utah employs a two-part test to determine whether a plaintiff is a limited-purpose public 

figure. First, the court must isolate the specific public controversy related to the defamatory 

remarks. Next, the court should examine the type and extent of the plaintiff’s participation in that 

public controversy to determine whether…[s]he has “thrust [herself] to the forefront of [the] 

controvers[y] in order to influence the resolution of the issues involved.”52 

  Plaintiff did not thrust herself to the forefront of any controversy. She was arrested on 

false criminal charges that are due to be dismissed. Almost immediately after her arrest, major 

news outlets had stories, with video footage, of the staged raid that led to her arrest. Even if she 

was “thrust to the forefront” of the child-trafficking issue (she was not), it was only at the behest 

of the Defendants in this case. They needed a villain and a “successful OP” and so they zeroed in 

on Kely.53 The fact that she later “professed her innocence”54 does not constitute “thrusting 

herself to the forefront” and does not make her a limited-purpose public figure. The case of 

Foretich v. Capital Cities/ABC, Inc. is instructive. 

In Foretich, a set a grandparents were labeled “abusers” and accused of heinous behavior 

in relation to their granddaughter. They sued for defamation following a subsequent “ABC 

docudrama”.55 Like the SOF Defendants here, ABC claimed that the grandparents were 

 
51 See Motion at 13-14. 
52 SCO Grp., Inc. v. Novell, Inc., 692 F. Supp. 2d 1287, 1296 (D. Utah 2010) (internal quotations 
and citations omitted). 
53 See Borys Decl. at ¶ 9. 
54 Motion at 14. 
55 Foretich v. Cap. Cities/ABC, Inc., 37 F.3d 1541, 1543 (4th Cir. 1994). 
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limited-purpose public figures. Neither the trial court, nor the Fourth Circuit Court of Appeals 

agreed. As the trial court explained: 

[I]f someone is accused as these grandparents were of fairly heinous behavior, 
ought they be required to sit silently on pain of being declared a public figure and 
be limited to doing no more than say, “I didn't do it”? Shouldn't they be allowed to 
attack their accuser without subjecting themselves to being a public figure? … 
 
Ought a person such as these plaintiffs be required to limit themselves to merely 
denials in order not to become a public figure? … 
 
These plaintiffs did no more than defend themselves against fairly outrageous, even 
if true, accusations. And while they aggressively sought to defend themselves, I 
don't think they injected themselves into a point where they can be considered to 
have voluntarily assumed the role of prominence to the extent that this can be 
transformed into a public controversy in which they sought to influence the 
outcome.56 
 

On appeal, the Fourth Circuit agreed, adding the following: 

We…recognize the devastation that public accusations of child sexual abuse can 
wreak, and we are extremely reluctant to attribute public-figure status to otherwise 
private persons merely because they have responded to such accusations in a 
reasonable attempt to vindicate their reputations. 
 
Therefore, we hold that a person who has been publicly accused of committing an 
act or serious sexual misconduct that…would be punishable by imprisonment 
cannot be deemed a ‘limited-purpose public figure’ merely because he or she makes 
reasonable public replies to those accusations.57 

 
As in Foretich, applying the actual malice standard “would serve only to muffle persons who 

stand falsely accused of heinous acts and to undermine the very freedom of speech in whose 

name the [actual malice standard] is demanded.”58 As in Foretich, there is no good reason “why 

someone dragged into a controversy should be able to speak publicly only at the expense of 

 
56 Id. at 1550. 
57 Id. at 1558. 
58 Id. at 1564. 
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foregoing a private person’s protection from defamation.”59 This case is no different. Kely is not 

a limited-purpose public figure by virtue of the fact that the Defendants made heinous allegations 

against her and she replied.60 The actual malice standard does not apply in this case. 

B. The SOF Defendants’ False and Defamatory Statements Are Not Protected by 
Disclaimers or Creative License in the Film.  
 

The SOF Defendants try to hide behind the fact that Kely was falsely portrayed in a 

docudrama with disclaimers and where viewers might understand that creative liberties were 

taken with respect to her character.61 The SOF Defendants cannot hide behind the Film because 

(1) their defamatory statements extend beyond the Film, (2) the Film’s “disclaimer” is 

insufficient to insulate the SOF Defendants in this case, and (3) the “gist” of the Katy Giselle 

character is not true at all, much less “substantially true”, when applied to Kely. 

First, the SOF Defendants wrongly assume that Plaintiffs’ claims are based solely on the 

portrayal of Kely in the Film. To the contrary, Plaintiffs allege, and can prove, that even outside 

of the Film, Defendants have per se defamed Kely, using her actual name, and claiming in public 

that she was a “monster” and that she “exploited her reputation in a poverty-stricken 

neighborhood to recruit children for sex trafficking, betraying their trust by selling them into the 

trade.”62 Surely the SOF Defendants cannot state as a matter of fact that “Suarez exploited her 

reputation” to sell young children into sex trafficking,63 but then claim “creative license” when 

 
59 Id. (internal quotations and citation omitted). 
60 The SOF Defendants’ claim that prior to her arrest, Kely was “well-known” and had a 
“platform and popularity” is not accurate, as demonstrated by the affidavits and evidence 
attached hereto. See Motion at 13. 
61 See Motion at 8-12. 
62 See First Am. Compl. at ¶¶ 306-07; see also Video Clips attached to the Declaration of Kely 
Suarez. 
63 See id. at ¶ 306. 
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that is exactly how Kely is portrayed in the Film. The Film is indeed “a false publication of 

fact”.64 The SOF Defendants are not only liable for publishing their false Film, but also 

marketing and promoting it with false statements of fact. 

Second, the SOF Defendants cannot hide behind a disclaimer. While the Film may claim 

that “characters were invented or composited,” that is not what the SOF Defendants represented 

to the public and in promotional materials. As already explained above, the SOF Defendants 

represented as fact, that like “Giselle” in the Film, Kely “exploited her reputation”, deceived 

children, and ran a sex trafficking ring. The SOF Defendants represented that “Giselle” was real, 

not invented, and that her real name was Kely Johana Suarez. The disclaimer does not protect the 

SOF Defendants under the circumstances of this case.  

In Fairstein v. Netflix, Inc., a docudrama series contained the following disclaimer: 

While the motion picture is inspired by actual events and persons, certain 
characters, incidents, locations, dialogue and names are fictionalized for the 
purposes of dramatization. As to any such fictionalization, any similarity to the 
name or to the actual character or history of any person, living or dead, or actual 
incident is entirely for dramatic purposes and not intended to reflect on any actual 
character or history.65 

 
Notwithstanding, several defamatory statements were found to be actionable, in part, because the 

series was “marketed and promoted…as a fact-based version” of events.66 Likewise in 

Thoroughbred Legends, LLC v. The Walt Disney Co., the court denied a motion to dismiss a 

defamation claim arising from a docudrama, even though it had a disclaimer. As the court 

explained: 

 
64 Motion at 9. 
65 Fairstein v. Netflix, Inc., 553 F. Supp. 3d 48, 60 (S.D.N.Y. 2021). 
66 See id. at 60, 82. 
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The court’s own review demonstrates that this disclaimer passes over the screen 
very quickly. Furthermore, the disclaimer appears not only at the end of the film, 
but at the end of the credits. The synopsis on the back of the DVD cover describes 
the film as ‘the extraordinary true story of the greatest filly racehorse of all time,’ 
without using qualifying terms such as ‘based on’ or ‘adapted from.’ In this context, 
the court is not now willing to hold that no one could reasonably understand the 
scenes as ‘describing actual facts about Mr. Vasquez and Mr. Whiteley or actual 
events in which they participated.’67  
 

 “The test is not whether the story is or is not characterized as ‘fiction,’ ‘humor,’ or 

anything else in the publication, but whether the charged portions in context could be reasonably 

understood as describing actual facts about the plaintiff or actual events in which she 

participated.”68 The Film’s disclaimer does not absolve the SOF Defendants of liability. 

Plaintiffs have alleged, and can prove, that the SOF Defendants intended that the public 

understand and believe that “Giselle” is Kely and that the Film’s portrayal of Kely is true and 

accurate. Indeed, that is exactly what the SOF Defendants represented when they promoted and 

marketed the Film. Plaintiffs’ claims are not barred by the disclaimer. 

 Third, the “gist” of the Katy Giselle character is not at all true, much less “substantially 

true,” when applied to Kely.69 According to the SOF Defendants, because Kely was jailed and 

because she attended some meetings, the “gist” is substantially true.70 The SOF Defendants are 

wrong. As an initial matter, the SOF Defendants are asking the Court to draw inferences in their 

favor, contrary to Rule 12(b)(6) and Rule 56(a) standards. The Court should not accept this 

 
67 Thoroughbred Legends, LLC v. The Walt Disney Co., No. 1:07-cv-1275, 2008 WL 616253, at 
*13 (N.D. Ga. Feb. 12, 2008) (quoting Pring v. Penthouse Int'l, Ltd., 695 F.2d 438, 442 (10th 
Cir.1982)). 
68 Pring v. Penthouse Int'l, Ltd., 695 F.2d 438, 442 (10th Cir. 1982). 
69 See Motion at 10-11. 
70 See id. at 12-13. 
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invitation to err. That said, the SOF Defendants’ inferences are not even reasonable when 

compared to the evidence. Even without the benefit of traditional discovery, Plaintiffs have 

proven several ways in which the “gist” of Giselle and the island raid are entirely fabricated.71 

The Film’s portrayal of Kely and the island raid are divorced from reality. They are certainly not 

“substantially” similar.  

 Sound of Freedom is fiction portrayed as truth. The SOF Defendants saw dollar signs and 

they “moved forward,” regardless of the facts. To sell their movie, the SOF Defendants maligned 

Kely as an evil, diabolical, and despicable monster. They even tried to influence her criminal 

proceedings, but to no avail. The SOF Defendants and their despicable actions cannot hide 

behind disclaimers and “creative license.” Sound of Freedom is a false publication of fact, the 

SOF Defendants knew it, and Plaintiffs can prove it.  

C. The SOF Defendants Entertained, or Had Reason to Entertain, Serious Doubts 
Regarding their Public Statements and Portrayal of Kely Suarez. 

 
Recklessness or malice may be found “even where a defendant had an honest belief of 

the truth of his or her statements if the defendant’s statements” “are so inherently improbable 

that only a reckless man would have put them into circulation” or if “there are obvious reasons to 

doubt the veracity of the informant or the accuracy of his reports.”72 Evidence of “malice” in the 

defamation context may include indications that the publisher “made the statements with ill will, 

that the statements were excessively published, or that the publisher did not reasonably believe 

his or her statements.”73 Likewise, malice may be found where a defendant publishes statements 

 
71 See Plaintiffs’ Statement of Relevant Facts at ¶¶ 9, 12-17, 21, 23, 25, supra. 
72 Shanley, 2024 WL 496250 at *12. 
73 Wayment, 2005 UT 25 at ¶ 53; see also Combes v. Montgomery Ward & Co., 228 P.2d 272, 
275 (Utah 1951) (relying on authority requiring the employer to have “‘an honest belief in the 
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recognizing that the information came from “a source that the defendant had obvious reasons to 

doubt, such as an unverified anonymous telephone call.”74 Even if the actual malice standard 

applied in this case (it does not), it is satisfied. 

Notwithstanding the SOF Defendants’ self-serving affidavits to the contrary, and even 

without the benefit of traditional discovery, Plaintiffs have adduced evidence that the SOF 

Defendants were warned in clear and unmistakable terms to avoid Tim Ballard, OUR, and Sound 

of Freedom.75 They participated in meetings where the criminal investigations against Ballard 

and OUR were discussed. They specifically hired a PR manager due to what had come out about 

Ballard and OUR. Jeff Harmon represented that “dozens of people” had expressed concerns 

about Ballard and Sound of Freedom. Jeff Harmon even represented that the SOF Defendants 

had done a “very very deep” dive into the allegations against Ballard and OUR. They entertained 

serious doubts, or at least had reason to entertain serious doubts about the veracity of Sound of 

Freedom, but they produced, published, and marketed it anyways, to Plaintiffs’ detriment. Under 

the circumstances, the actual malice standard is satisfied. 

CONCLUSION 

For the reasons explained above, and considering the attached affidavits and evidence, 

the SOF Defendants’ Motion must be denied in its entirety. 

 
truth of the statement’”); Hales v. Commercial Bank, 197 P.2d 910, 913 (Utah 1948) (“‘The 
publisher's lack of belief in the truth of the defamatory matter published, or his lack of 
reasonable grounds for so believing, while immaterial to the existence of the privileged occasion, 
is important as constituting an abuse of the occasion which deprives him of the protection which 
it would otherwise afford.’”) 
74 Cottrell v. NCAA, 975 So.2d 306, 349 (Ala. 2007) (citations, internal quotation marks, and 
emphasis omitted). 
75 See Plainitffs’ Statement of Relevant Facts at ¶¶ 27-37, supra. 
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 DATE: June 6, 2024. 

MORTENSEN & MILNE 
 
/s/ Alan W. Mortensen 
Alan W. Mortensen 
Christopher J. Cheney 
Joshua S. Ostler 
Counsel for Plaintiffs 
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CERTIFICATE OF COMPLIANCE WITH WORD LIMIT 
 

I hereby certify that the foregoing MEMORANDUM OPPOSING SOF DEFENDANTS’ 

AMENDED SPECIAL MOTION TO DISMISS complies with the applicable word limits set 

forth in Utah Rule of Civil Procedure 7(q)(1). The Memorandum contains 5,262 words, 

excluding those portions listed in Utah R. Civ. P. 7(q)(2). 

 
/s/ Joshua S. Ostler 
Joshua S. Ostler 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 6, 2024, I filed the foregoing MEMORANDUM OPPOSING 

SOF DEFENDANTS’ AMENDED SPECIAL MOTION TO DISMISS with the Court via 

electronic filing, which served electronic notification on all counsel of record in accordance with 

the Court’s electronic-filing protocol. 

/s/ Joshua S. Ostler 
Joshua S. Ostler 
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I, Ryan Fisher, declare as follows: 

1.  I have personal knowledge of the facts stated herein. 

2. I met Tim Ballard (“Ballard”) at a FIRM Foundation conference in 2011, as we 

both were authors of Book of Mormon theories and took great interest in a view of United States 

history, that was referred to as a covenant land in the Book of Mormon and Ballard called it “The 

American Covenant” in his Book and presentation of that title.  

3.  Ballard was still with the Department of Homeland Security at that time, based 

out of El Centro, California. 

4.  Ballard had written a book entitled The American Covenant. 

5.  I was a freelance investigative journalist and film maker and TV producer and 

National Geographic photographer at the time.  

6.  I began investigating the “Heartland Model” of the Book of Mormon geography, 

which claims that the Book of Mormon occurred in the east and Midwest portions of the United 

States of America. 

7.  At the time, I had created a TV show called “Nephite Explorer” which 

subsequently aired on KJZZ Channel 14 in Salt Lake City every Sunday night, and it frequently 

discussed The American Covenant among other related topics. 

8.  I also had a tour business called “The American Covenant Tour,” where I would 

take tourists to both Mormon and US History sites on the east coast and explain how the 

American Covenant fit into these historical stories and places. 

9.  I began having Ballard on my television show to discuss The American Covenant. 

10.  At this time, Elder M. Russell Ballard (“Elder Ballard”), an apostle and member 

Bates #001216



 

3 
 

of the First Quorum of the Twelve of The Church of Jesus Christ of Latter-day Saints (“Mormon 

Church” or “LDS”), reached out to Ballard and asked for his help in locating Mardy Gardy, 

an LDS boy in Haiti who was kidnapped. 

11.  It is my understanding that Ballard arranged a search in Haiti for Mardy, based 

upon Elder Ballard’s request. 

12.  The search was unsuccessful, and Mardy remains missing today. 

13.  Ballard and I became de facto business partners in The American Covenant Tour, 

and I believed that we had become friends. 

14.  I paid Ballard to come on my tours and Ballard would accompany me on my 

tours that were about the American Covenant. 

15.  Elder Ballard, a great-great nephew of the Mormon Church’s founder, Joseph 

Smith, and a great-great grandson of Joseph Smith’s brother Hyrum Smith, was enamored by 

Tim Ballard’s book, The American Covenant. 

16.  At the time, both Ballard and I both shared an interest in the book Visions of 

Glory that was published in November of 2012, and I became aware that Tim Ballard was 

getting counsel from the author of Visions of Glory, Thom Harrison. 

17.  Ballard told me that Thom Harrison was advising him on how to prepare for the 

imminent destruction of society and the second coming of Jesus Christ.  

18.  Part of his counsel was to prepare an organization for taking in thousands of 

children who would be survivors after their captors were destroyed in doomsday calamities that 

were imminent.  
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19.  Ballard planned on using OUR resources to prepare for this doomsday event and 

hired Thom Harrison to secretly make these preparations. 

20.  It was my understanding that Thom Harrison was officially an after-

care specialist for OUR but his real purpose was preparing for the destructions of the Last Days 

and the influx of refugee children who had been liberated from sex slavery when many of the 

wicked people were destroyed.  

21.  Ballard received counsel from both Thom Harrison and Elder Ballard both of 

whom he considered to be prophets.  

22.  Elder Ballard would have regular meetings with Ballard and discuss how to 

bring Mormonism into American Evangelical homes without Evangelicals realizing such. 

23. I was in meetings with general authorities of the LDS church, including Elder 

Ballard and I had many discussions with Ballard in which he relayed various plans Elder Ballard 

and the church formulated to use Ballard and his message to infiltrate Evangelical American 

culture in an effort to influence their perception of the Mormon church.  

    24. To accomplish this, they proposed “scrubbing the internet” of Ballard’s Mormon 

beliefs and background and publish a non-Mormon version of his book. 

    25.  Elder Ballard and the Mormon Church also created a plan to make Tim a celebrity 

and American hero by helping him launch a non-profit called Operation Underground Railroad 

(OUR). 

26.  Elder Ballard issued requests to various wealthy and influential Mormon 

individuals and organizations asking them to fund and help launch OUR.  
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27.  One of these contacts was Glenn Beck who was propositioned on hiring Ballard 

to work for his company Blaze TV full time to provide Ballard an income while he transitioned 

from quitting DHS and launching his own organization.  

28.  Elder Ballard and the Mormon Church were primarily interested in building 

Ballard into an American Hero so they could take advantage of the fact that later, it would reflect 

well on the Mormon Church and help their long term goal of being assimilated into the family of 

American evangelical churches.  

29.  The Mormon Church however has stated consistently that Elder Ballard’s interest 

in helping Tim was a shared interest in helping vulnerable children and people around the world 

who have been trafficked, which was not the primary focus of Ballard’s career or the Mormon 

Church’s involvement from my perspective.  

30.  The primary focus was to make Ballard into a celebrity and American hero in the 

wider Non-Mormon American culture.  

31.  To accomplish this, The Mormon Church, Ballard and OUR needed Ballard to be 

perceived as a savior of children.  

32.  The purpose of all the film projects Ballard engaged in was to accomplish this 

perception, persuade others to donate money to Ballard’s organizations, and ultimately 

accomplish the public relation goals of the Mormon church.  

33.  To my knowledge this plan was never made known to OUR’s donors or to those 

who donated to other organizations Ballard oversaw.  

34.  Once Ballard was a household name in Evangelical homes, it would be 

revealed that he was a Mormon and he would help bring Evangelicals, who likewise believe in 
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American exceptionalism, into the Mormon church accepting the Mormon church as a Christian 

church.  

35.  Elder Ballard also made arrangements so that Deseret Book would market and sell 

Tim Ballard’s book The Lincoln Hypothesis, and raised Ballard’s royalties beyond the normal 

royalties paid to first time Deseret Book authors. 

36.  It is believed that Tim Ballard is the highest earning author in Deseret Book 

history. 

37.  Elder Ballard also planned for Tim Ballard to be featured in other 

Mormon media forums, including BYUTV and others. 

38.  Once Elder Ballard had made all the arrangements for OUR to be organized and 

funded, Tim Ballard left his job at DHS and moved to Utah. 

39.  Elder Ballard brought in Mormon Glenn Beck to help plan how to get Tim 

Ballard into Evangelical homes.  

40.  Glenn Beck donated significant amounts of money for Ballard to create Operation 

Underground Railroad and invited Tim to host one of his programs on Blaze TV. 

41.  I created a TV show concept called “The Abolitionist” in 2012 which would 

feature Ballard and his team setting up sting operations and saving kids 

42.  Ballard and I pitched National Geographic channel on the concept, and they loved 

it and wanted to air it through their international network distribution which reached many of the 

countries where human trafficking of kids is a major problem.  

43. It wouldn’t necessarily be aired in the United States initially. 

44.  Ballard’s plan was to leave DHS in the near future.  
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45.  National Geographic channel wanted to produce and air the tv series as soon as 

Ballard left DHS.  

46.  Ballard backed out of the project because he wouldn’t get paid a lot of money for 

his participation and might not get the fame in the United States he and the Mormon Church 

sought.  

47.  It was apparent to me that while it was Elder Ballard’s wish to get Ballard into 

Evangelical homes, Ballard’s interest in making “The Abolitionists,” was primarily to make 

money and gain fame, not to save kids or combat human trafficking. 

48.  Ballard stole “The Abolitionists” show concept and made the show in an attempt 

to raise millions of dollars for himself through his own for-profit production company. 

49.  Elder Ballard’s association and support was frequently discussed by Ballard to 

potential supporters or donors and gave him credibility whenever he was seeking support or 

money for his endeavors.  

50.  Without Elder Ballard’s support, Ballard likely would not have accomplished 

celebrity status, and OUR likely would not have been launched or become successful.  

51.  Elder Ballard helped Tim Ballard in obtaining donors for this documentary TV 

series and OUR under the pretext that they were helping to rescue child sex slaves in Colombia. 

52.  However, once donors were lined up to pledge money for the production of “The 

Abolitionists,” Ballard cut me out of the project and simply pocketed the money and never made 

anything besides a fundraising movie, which was a flop at the box office and never did anything 

significant to raise awareness domestically or internationally about the problems of child sex 

slavery and human trafficking. 
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53.  After The Abolitionists movie was circulated, other reputable human trafficking 

organizations denounced OUR’s techniques as reckless, dangerous and counterproductive 

because they were creating a market for child exploitation wherever they went and trying to 

solicit children with the promise of a big payday for participants, taking advantage of desperate 

people in desperate situations. 

54.  OUR’s own employees raised concerns about these tactics as well as 

misappropriation of funds, but no action was taken to correct these things at the time.  

55.  Given the failure of “The Abolitionists,” Elder Ballard brought in others to help 

get Tim Ballard into evangelical homes across the United States. 

56.  In 2016, Ballard invited me to a private meeting with Elder Ballard, Tim Ballard, 

and President of OUR, John Moreland, in Elder Ballard’s private office where Ballard and I were 

given an assignment or an unofficial calling to make a different TV show that would reach a 

national audience and accomplish these goals for the church.  

57.  This show was to be based on Tim’s research and have no Mormon references in 

an another attempt to be appealing to Evangelical Christians.  

58.  Elder Ballard issued assignments or callings to others to help in the effort to get 

Ballard celebrity status in the wider evangelical culture.  

59.  This included Ken Krogue, who was another friend of Elder Ballard’s and who 

was in charge of the Mormon Church’s social media campaigns. 

60.  Ballard met with Elder Ballard on a very regular basis. 

61.  Ballard was obsessed with feelings of guilt, questioning whether his work in child 

sex slavery, at DHS and at OUR made him morally “unclean”. 
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62.  As Ballard’s business adviser and religious leader, Ballard went to Elder Ballard 

about his concerns. 

63.   Ballard told me that Elder Ballard had given him special blessings, which took 

away any concerns he had about whether he was “morally clean” and assured him that he would 

not be sinning or be held accountable before the Mormon Church and God for immoral things he 

engaged in while in the effort to save children from sex slavery.  

64.  Given that Ballard’s concerns about his “moral cleanliness” were removed, 

Tim became emboldened in his approach to everyone and everything after receiving these 

blessings. 

65.  It is my belief that Ballard likely received a secret temple ordinance from Elder 

Ballard called “The Second Anointing.” 

66.  Elder Ballard’s great-great uncle taught that “The Second Anointing” served to 

ensure and guarantee salvation, guaranteed exaltation, and conferred godhood and that one could 

not fall from these blessings even if one sinned.  

67.  Elder Ballard is known to have been fond of extending this ordinance to his 

friends, including Tom Phillips and Elder Hans Mattsson, who like Tim Ballard, are no longer 

part of the Mormon Church. 

68.  Tim Ballard continued to author books that Church-owned Deseret Book and 

Covenant Book sold. 

69.  At this point in time,  after becoming angry at OUR, Deseret Book and anyone 

who was profiting off of what he called “his message” and his calling as “the prophet of the 

American Covenant”, a calling he believed came from God and was supported and echoed by 
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Elder Ballard, Ballard demanded that I pay him more money than what was already agreed upon 

for his participation in my tour business.  

70. When I refused because I didn’t have more money, he angrily demanded that I 

turn over my tour company documents under the guise that he wanted to “audit me.”  

71.  He also angrily demanded I give him all the money I had in my bank account 

threatening me by saying, “you know I can find out anything I want.” Implying to me that he can 

take me down if I don’t comply with his demands. 

72. Fearing his threats and anger, I turned over my tour vendor contacts, my 

financials, my budget and gave him all the money in my bank account including my marketing 

money set aside to market the next year’s tour.  

73.  Ballard used all of this to create his own American Covenant tour by the same 

name, building off years of branding my company built, following the same itinerary, and took 

my marketing money to market his own tour behind my back.  

74.  During the summer of 2019, Elder Ballard accompanied Ballard and his 

family on the American Covenant Tour. 

75.  In December of 2019, Elder Ballard mentioned Ballard in his commencement 

address to BYUI and proclaimed Ballard to be an expert on Nephi’s vision and the Pilgrims, 

right before Tim Ballard released his new book in May of 2020, The Pilgrim Hypothesis, with a 

foreword by Glenn Beck. 

76.  These actions by Elder Ballard were very upsetting to me because Ballard 

had stolen my company from me and an Apostle of the Church was giving Ballard 

credibility, of which he was undeserving. 

Bates #001224



 

11 
 

77.  I had no further dealings with Ballard, until he was under investigation from 

the Davis County Attorney. 

78.  At that point in time, Ballard contacted me and offered to send me his new book 

and had the audacity to act as if nothing happened between us. 

79.  I responded by accusing him of stealing my business to which he replied that if he 

took something that wasn’t his, he wanted to make it right.  

80.  Still fearing and not trusting him I simply asked him to leave me alone.  

81.  I believe that Tim contacted me and tried to give me his book in hopes I would 

remain silent with regard to being a witness in the Davis County fraud Investigation against 

him and OUR. 

82. I never heard from or spoke to Tim Ballard again. 

83.  I had been warned by multiple friends who were former OUR employees, that 

Ballard threatened them in an attempt to keep them silent both from publicly speaking out 

against him and participating in the Davis County investigation. 

84. What I want this Court and jury to understand is that the raid in Cartagena was a 

well-staged cosplay fraud, fictional situation, performed by actors, funded by wealthy members 

of the Mormon Church enlisted by Elder Ballard with the primary intention to provide Tim 

Ballard “a sizzle reel” or the perception of saving children so he could gain money and fame so 

that a movie could be made and Tim Ballard would be presented into evangelical homes across 

the country as an American hero as envisioned by Elder M. Russel Ballard.  

85.  While that plan came to fruition with the release of The Sound of Freedom, it is 

my understanding that it has come at the expense of innocent bystanders like Kely Suarez, the 
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children who were lured to the island party and who were scared to death, not understanding 

what was occuning given that they had not been previously sex trafficked, and the donors across 

the world who thought they were trying to deter childhood sex slavery, were in fact funding 

Ballard's personal ambitions seeking wealth, fame and future political office along with 

delusions of grandeur as God's chosen prophet, in conjunction with a sophisticated, multi

faceted, extensive public relations campaign for the Mormon Church. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge. 

DATED this!:/___ day of June, 2024. 

iNSHER 
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IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 

 
 
KELY JOHANA SUAREZ MOYA, an 
individual; and LUZ MIRIAM MOYA 
SOLANO, 
 

Plaintiffs, 
 
v. 
 

TIMOTHY BALLARD et al.  
 

Defendants. 
 

 
 
 
 
 

DECLARATION OF KELY JOHANA 
SUAREZ MOYA 

 
 
 

 
I, Kely Johana Suarez Moya, declare as follows: 

1. I am over the age of 18 and have personal knowledge of the facts stated herein. 

Bates #001228



2 
 

2. I was born in a very small Colombian town called Fonseca-Guajira. 

3. I was raised by a single mother, Luz Miriam Moya Solano, in a very humble 

neighborhood of La Esperanza, in the sector of Obrero in Cartagena, Colombia. 

4. I saw the difficulties my mother faced due to poverty and lack of opportunities, so 

I went to the University to obtain a degree in social work in order to help people. 

5. When I was 19 years old, my neighbors from the neighborhood, La Esperanza, 

Obrero section saw potential in me, and decided to enroll me in the Reign of Independence of 

Cartagena, this contest is neither national nor international. It is an internal contest that takes place 

in the city where it commemorates, as the name indicates, the independence of the city.  

6. This was not a beauty contest, but rather a competition to be the named ambassador 

 

7. I did not win the contest. See Attachment A.  

8. I was not even one of the five finalists. Id. 

9.  

10. I have never started or operated a child-modeling agency. 

11. I have never participated in the trafficking of children from Honduras or any other 

country to Columbia. 

12. Prior to events occurring on October 11, 2014, I was not well-known to anyone in 

Cartagena, outside of my family and friends. 

13. Prior to events occurring on October 11, 2014, I have never been  

14. Prior to events occurring on October 11, 2014, I had never been involved in the 

trafficking of children or adults. 
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15. I am not nor ever have been a child trafficker. 

16. On October 11, 2014, I was arrested by Columbian federal police  as 

part of a 

 

17. Ballard and OUR refer to this operation as "Operation Triple Take" .  

18. From my review of the testimony and evidence in my subsequent criminal 

proceedings, this is the history of what happened in setting up the raid. 

19. In the fall of 2014, OUR and Ballard worked with the United States and Colombian 

governments to hold a pedophilia sting raid on the island of Baru just off the coast of Cartagena, 

Colombia. 

20. As part of this raid, OUR and Ballard were acting as agents of the Colombian 

government and promised in writing not to entrap people in the raid. See Attachment B. 

21. Ballard claims that a man nicknamed El Fuego , using his vast knowledge of the 

sex-trafficking cartel and the child trafficking network of Colombia, put Ballard in touch with 

another man, Eduardo,  who was going to build a child brothel hotel on the island of Baru near 

Cartegena.  

22. On October 7, 2014, a meeting was held between Ballard, El Fuego, and Eduardo 

where they agreed that Ballard would pay money for children provided at the pedophile party. 

23. Ballard also gave Eduardo money to make arrangements for the party. 

24. It was decided that a social media invitation would go out on Facebook inviting 

young people to the party. 

25. I was not at this meeting and had no way of knowing that it was occurring. 
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26. Court records verify that I was not at this meeting. See Attachment C.  

27. On October 9, 2014, Eduardo called  and told him that he 

could provide more children than previously agreed and he could lower the price of each child. 

See Attachment C. 

28. A meeting was held that same day wherein Ballard, Elkin, and Eduardo were 

present, along with a recently turned 18-year-old young man by the name of Samuel David Olave 

Martinez ("Samuel"), Luis Miguel Mosquera Cuesta ("Luis") and a young woman by the name of 

Natalie Taborda Atencio ("Naty").  See Attachment C. 

29. 

schools, guaranteeing that the oldest child would be 16 years old.  See Attachment C. 

30. Samuel said he could obtain 26 female children and 6 male children, given that he 

worked in a modeling school. 

31. I knew Samuel through modeling because he was also a model.1  

32. I was not present at the October 8, 2014, meeting and had no way of knowing that 

it was occurring, nor did I have knowledge of the theme of the meeting or what was discussed. 

33. Court records verify that I was not at this meeting.  See Attachment C. 

34. On October 10, 2014, Eduardo called Elkin and confirmed that he had accumulated 

commitments for 28 young girls and 3 boys under the age of 10 years old. See Attachment C. 

35. He also confirmed that Samuel had accumulated 26 girls and 8 boys. 

36. I was not mentioned during this phone call.  See Attachment C. 

 
1 My modeling work was very limited I have been an unidentified extra in a few music videos
and I made no significant income from it. 
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37. At some point before October 11, 2014, Samuel told me that a rich North American 

man  was coming to the party looking for a young-looking black girl, that could 

help her with her future projects.  

38. At the time, I was twenty years old, but I looked much younger, so Samuel invited 

me to the party as one of the young girls he had committed to providing for Pablo.   

39. Given my poverty, I decided to go to the party to try to meet Pablo, as it would give 

my mother and I a way out of our poverty if I met this rich North American. 

40. I believed I would be paid to attend the party. 

41. Samuel asked me wherein 

cousin was present so that Tim Ballard could verify that Samuel and Eduardo had young girls 

ready for Paul Hutchinson ("Pablo"). 

42.  cousin and I were the only two "alleged" young girls at that meeting, 

again as bate, though Ballard claims on The Abolitionists that there were other children. See 

Attached Video Exhibits. 

43. I also saw the party invitation on Facebook. 

44. Another meeting was held between Ballard, Eduardo, Samuel, and me at a 

restaurant on the beach to make last-minute arrangements for the sex party. 

45. I attended this meeting at the urging of Samuel to show that they had a well-

groomed young woman to meet Pablo. 

46. Prostitution is not illegal in Colombia. 

47. Ballard began emphasizing that Pablo wanted to have anal sex with a young black 

girl. 
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48. At that point in time, I spoke up and asked that Pablo be delicate as I did not want 

to be violently raped by Pablo. 

49. I was horribly scared and giggled, which I often do not because I find a situation 

funny, but because I am scared. 

50. On October 11, 2014, I went alone to the dock to go to the Island. 

51. I got on the small boat with other individuals, ages 13-30, who had also accepted 

the invitations to go to this party.  

52. Some of these individuals even paid $5 for the boat ride. 

53. None of these individuals were ever kept in shipping containers. 

54. In fact, court documents demonstrate that none of the individuals were ever 

trafficked or were sex slaves.  See Attachments D & E. 

55. All were either invited by social media or by invitation of Samuel (as in my case), 

Naty, or Fuego. 

56. Court documents and interviews verify that I did not invite anyone to the party. See 

Attachment D. 

57. Court documents demonstrate that one of the individuals who was at the raid, Pedro 

Florez Ramos, ("Pedro") age 17 years old, lived at home with his parents in Cartagena, Colombia, 

learned of the party on Facebook.  See Attachment E. 

58. Court documents show that Pedro was never previously trafficked2 and had 

previously only had sexual relations with his boyfriend, who according to court documents, 

accompanied him on this trip to the island.  See Attachment F. 

 
2 See Declaration of Pedro Florez Ramos, attached hereto as Exhibit E. 
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59. Before the party on October 11, 2014, Pedro did not know me, either privately or 

publicly, as a beauty queen from Cartagena. 

60. At no time did I invite Pedro to the party or promise him money. 

61. Before October 11, 2014, Pedro had never been sexually trafficked. See Attachment 

E. 

62. Court documents demonstrate the ages of the individuals who voluntarily showed 

up for the promised party on the island of Baru. 

a) 30 of them were adults between the ages of 18 to 30. 

b) 16 of them were the age of 17. 

c) 7 of them were the age of 16. 

d) 2 of them were the age of 15. 

e) 1 was the age of 14. 

f) 1 was the age of 13.  See Attachment D. 

63. Court documents demonstrate that Naty did not show up for the boat trip to the 

island for the party, although 

to the party on the island.  See Attachment C. 

64. Upon arrival at the island, I saw Samuel sitting at a table with Ballard. 

65. As I knew Samuel, I sat down at a table next to him. 

66. Ballard pushed some money to Samuel, which immediately confused me. 

67. The CTI immediately dropped in and arrested me and others. 

68. The individuals that were brought to the island were very confused and traumatized 

by these events, as was I. 
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69. None of the individuals that were taken to the party had been previously trafficked, 

and none of the "clients" were actually pedophiles looking for sex. 

70. During the arrest, I had been confused for "Naty", as I was not involved in planning 

the party, obtaining the young adults or children, and was not aware of the false pretense of the 

party until I was arrested. 

71. At my trial, the investigator confused me for Naty. 

72. None of the footage from the Abolitionists was provided by Ballard for presentation 

at my trial. 

73. Ballard claims in interviews that he did not let the press know about the raid until 

6 months to a year later. See Attached Video Exhibits. 

74. However, within a few days I was being presented by Tim Ballard as Ms. 

Cartagena, the Beauty Pageant Queen who traded her fame to traffic children, by essentially 

mixing the life stories of Naty and Samuel into a fraudulent narrative about me. Id.  

75. CBS News ran a full feature with footage of the raid and hero-making interview of 

Ballard only three business days after the raid. Id.  

76. I was very scared and confused as to what had just happened to me. 

77. My concerns were not unwarranted, as I spent the next 18 months in jail awaiting 

trial until I was finally released by habeas corpus petition. 

78. CTI undercover agent Elkin, who was in charge of the raid, has since been 

convicted of corruption and abuse of public office for taking bribes, and he is a fugitive with a 

warrant out for his incarceration for 129 months.3 

 
3 See Attachment G. 
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79. Following the raid, I became hated by the people of Cartagena.  See Attachment F 

(hate from social media). 

80. I received death threats and was spit at by people.  See Attachment F. 

81. My normal life was destroyed. 

82. I decided that I would help others who had been wrongfully accused, so I went to 

law school and have recently graduated. 

83. After some time (approximately 2016), people quit staring at and talking about me, 

and I was ready to put this horrible experience behind me. 

84. In 2018, the SOF Defendants, Ballard and Hutchinson set out to make a docudrama 

movie about this raid whereby I was the chief villain of the movie as reflected in the script whereby 

my name is used for the lines of Giselle.   

85. The woman actor who portrayed me looked remarkably like me.  See Attachment 

G. 

86. To this day, I have never been convicted of any crime. 

87. Ballard came to Cartagena to testify against me in February 2023 which I believe 

was to make sure I was convicted before The Sound of Freedom was released. 

88. Angel Studios promoted the character of Giselle as being me, using my actual 

name, and placing the following information about me into the public arena: 

 

Bates #001236

Giselle 

In the film's opening scene, a character named Giselle, inspired by Kelly Johana Suarez, a 

former beauty pageant queen and model known as "Miss Cartagena," deceives a young girl and 

her brother. Suarez exploited her reputation in a poverty-stricken neighborhood to recruit 

children for sex trafficking, betraying their trust by selling them into the trade. 
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89. As earlier stated, I was not a former beauty pageant queen nor was I Miss 

Cartagena. 

90. OUR also labeled me as, "nothing short of a monster" 
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91. I never recruited or trafficked children (or adults) for sex (or for anything else). 

92. I am not a former beauty pageant queen. 

93. I have never been Miss Cartagena. 

94. I have not been convicted of any crime and expect to be acquitted by October 14, 

2024. 

95. OUR has been attempting to raise money by claiming that I am a trafficker of 

children.  

Bates #001238

Operation Underground Railroad 
Jul 18 -~ 

"Giselle" is based on a real person: TRUE 

At the start of the film, it shows a woman named "Giselle" 
recruiting a young girl and her brother for what the 
children's father believes is a modeling opportunity. The 
character of Giselle is loosely based on a woman named 
Kelly Johana Suarez, a former beauty pageant queen and 
professional model in her early twenties, known as "Miss 
Cartagena," who really did recruit and traffic children using 
her credentials in Colombia. 

Suarez's reputation in her home of Obrero, a poor 
neighborhood in the South of Cartagena, made her an 
effective recruiter of young girls and boys for sex 
trafficking. Her trusted role as a leader in her impoverished 
community was gained through her former beauty pageant 
experience and social work studies. 

Beneath the surface, Suarez was nothing short of a 
monster. She used her good standing and credibility to lure 
children away from their families with promises of making 
them successful models, but instead, she sold them into 
the booming sex trade. 

We hope everyone can experience this powerful movie. 
Although none of the profits go to O.U.R., you can still 
make an impact. Visit our website, OURrescue.org to make 
a difference. 
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96. On Clip One of the Video Clips being presented to this Court, OUR employee Matt 

Osborne, in trying to raise money for OUR through The Sound of Freedom, states as follows: 

a. That I am a trafficker; 

b. That I am Miss Cartagena; 

c. That I am a beauty queen; 

d. That I am evil, diabolical and despicable.  

97. I live with fear and terror after having been branded a child trafficker by Tim 

Ballard, Matt Osborne, Janet Russon, Katherine Ballard and the SOF Defendants.  

98. On Clip Two of the Video Clips being presented to this Court, Tim Ballard, 

attempts bolster the veracity of The Sound of Freedom, a movie that he made money acts in and 

was introduced into the lives of many well-meaning potential donors, and Argentine movie goers, 

by declaring as follows: 

a. There were 54 survivors of the island raid; 

b. That Pedro Florez was a trafficked child that Ballard rescued; 

99. None of the individuals taken to the island were trafficked.  See Attachment D. 

100. None of the individuals taken to the island were survivors.  See Attachment D. 

101. Pedro has admitted that he was never trafficked and was not a human trafficking 

survivor.  See Attachment E. 

102. After going through the completely unnecessary trauma of the raid, he was returned 

that evening to his parents.  See Attachment H. 

103. On Clip Three of the Video Clips being presented to this Court, Tim Ballard, in 

trying to promote the movie he has a financial interest in, The Sound of Freedom, states that I am 

real, very real, that I was Miss Cartagena and a very well known in public awareness in Cartagena. 

Bates #001239
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104. As earlier stated, I was not Miss Cartagena and was an unknown figure except for 

my close friends in my neighborhood. 

105. On Clip Four of the Video Clips being presented to this Court, Tim Ballard, in 

trying to promote the movie he has a financial interest in, The Sound of Freedom, states that women 

are the best recruiters to traffic children.   

106. He further states that I am a very famous person, that I was Miss Cartagena and that 

I owned a modeling school where I was recruiting children from my alleged modeling school. 

107. Ballard claims that I won the title of Miss Cartagena by saying I wanted to help the 

children of Colombia and it appeared that is what I was trying to do to recruit children for sexual 

slavery. 

108. All these statements are untrue and are made with the woman who portrayed me in 

the movie sitting next to him. 

109. On Clip Five of the Video Clips being presented to this Court, Tim Ballard, in trying 

to promote the movie he has a financial interest in, The Sound of Freedom, was asked if I was in 

prison.   

110. Ballard responded untruthfully by saying that I was in prison and that he had 

testified at my trial 8 months earlier and that I am going to be in prison for 20 years or more. 

111. 

in Cartagena awaiting trial, I am not in prison nor am I going to be spending any additional time 

in prison since in Colombia a trial is advanced, within which criminal liability has not yet been 

declared against me.   

Bates #001240

Apart from the 18 months I served in the horrible conditions of the women's prison 
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112. On Clip Six of the Video Clips being presented to this Court, Tim Ballard, in trying 

to promote the movie he has a financial interest in, The Sound of Freedom, is asked what part of 

the movie The Sound of Freedom is real and what part is fiction. 

113. Ballard answers by saying all the children are real, the pedophiles are real, and the 

protagonists are real. 

114. I am not a pedophile.   

115. None of the children were real trafficked children, except by Ballard who paid to 

bring them to the island. 

116. On Clip Seven of the Video Clips being presented to this Court, Tim Ballard, in 

trying to promote the movie he has a financial interest in, The Sound of Freedom, on his very own 

podcast with Utah Attorney General Sean Reyes, says that he does not create demand by claiming 

that he looked at catalogs of children in Cartagena that verified the children going to the island 

were trafficked minors, that Ballard had proof before the island that these children had been abused 

multiple times before Ballard showed up to Cartagena. 

117. None of the youths and young adults taken to the island for the raid had ever been 

trafficked before. 

118. Tim Ballard created a demand for people like me to fake being a minor in hopes 

that I could get myself and my mother out of poverty. 

119. The defendants through their writing, researching, promotion and distribution of 

The Sound of Freedom clearly have led the public to believe that I am a trafficker, a former beauty 

queen and Miss Cartagena, all of which is false.  

120. There is nothing true about the substance portrayal of me in The 

Sound of Freedom movie  claim that I am a child trafficker.   

Bates #001241
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121. The promotional videos and web pages I have attached to this declaration included 

outright lies about me being a trafficker, which is not a minor inaccuracy. 

122. The promotional videos and web pages I have attached to this declaration 

demonstrate that the defendants wanted the pubic to view my character not as a fiction or overly 

dramatized in The Sound of Freedom, rather the defendants wanted the public to believe I was 

truly a child trafficker as portrayed in the film. 

123. I do not speak or read English; however, I am signing this declaration with the 

understanding and belief that it is a fair and accurate translation of the DECLARACIÓN DE KELY 

JOHANA SUAREZ MOYA, attached hereto as Attachment I.  

124. I declare under criminal penalty of the State of Utah that the foregoing is true and 

correct. 

 DATED this 6 day of June 2024. 

 

____________________________________ 
       KELY JOHANA SUAREZ MOYA 
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Kely Joha a uarez Moya (Jun 6, 202413:23 CDT) 
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Cartagena, 27 de agosto de 2014 

1 6 0 0 8 7 920140010 5 
Entidad Unidad Rece Ano consecutivo 

ACTA DE VOLUNTARIEDAD PARA ACTUACION DE 
AGENTEENCUBIERTO 

De conformidad con la Resoluci6n 0-6351 de 09 de Octubre de 2008, por 
medio de la cual se fijan los parametros de actuad6n en operaciones con 
agente encubierto que tratan los art{culos 241 y 242 de la ley 906 de 
2004. 

Se suscribe la presente acta de voluntariedad, libre y de espontanea 
aceptaci6n expresa, de la participad6n del senor ELKIN ARNULFO PENA 
BERNAL, ldentificada con la Cedula de cludadanfa numero 
77.193.356, como Agente Encublerto para esta lnvestigaci6n, previa 
selecci6n y deslgnaci6n a cargo del suscrito jefe del grupo de polida 
judicial a cargo de la indagaci6n y vista bueno del fiscal de conocimiento, 
ya que reune las requisitos de preparaci6n, experiencia e idoneidad para 
esta dase de dlligendas judiciales. 

Se le coloca de presente al Agente Encubierto que su actuaci6n sera 
id6nea, proporcional y necesaria para los fines de la actividad lnvestlgativa 
y no debera inducir a la comisi6n de delitos, tendra como FACULTADES: 

1. Integrar la estructura del grupo delictlvo organizado. 

2. Partidpar en los actos de planead6n y ejecucion de las actividades 
primarias y secundarlas de la organlzaci6n, siempre y cuando asuma 
un rot funcional, no de liderazgo o direcci6n de la actividad de que 
se trate. 

3. Ingresar y participar en reuniones en el lugar de trabajo o domicilio 
de los miembros def grupo delictlvo organlzado 

4. Realizar seguimientos y vlgllancias, empleando si fuere el caso los 
medios tecnol6gicos e informaticos adecuados y pertinentes 

5. Realizar actos extrapenales como asumir obligaciones clviles, abrir 
cuentas bancarias, alquilar inmuebles, vehfculos, partidpar en 
sociedades comerdales o civiles, contratar empleados y demas 
afines a estos siempre que resulten necesarlos, racionales y 
proporcionales a las fines de la operaci6n. 
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SE LE PROHIBE AL AGENTE ENCUBIERTO: 

1. En ning(m ca.so el Agente encubierto podra provocar o inducir al 
indiciado, imputado o investigado o a cualquier miembro del grupo 
delictivo organlzado o a un tercero ajeno a la organizaci6n a 
cometer una conducta punlble, para lo cual no estaba predlspuesto 

2. No padra vulnerar bienes jur(dicos superiores a las de la conducta 
delictiva objeto de invest:igaci6n 

3. No atentar contra la vida e integridad de las personas. 

TENDRA COMO OEBERES: 

1. La mlsion del Agente Encubierto consistira en: recolectar 
informaci6n, E.M.P. y E.F, ubicar e identificar las integrantes de la 
mlsma coma tambien su estructura organica y los roles de cada 
miembro, instrumentos y productos del delito, modus operandi, asf 
como informacion que resulte de interes para los fines de la 
investigaci6n penal, la cual hara allegar o dar a conocer par 
intermedio del agente de control o contacto, al fiscal de 
conocimiento y al grupo de pollda judicial de! caso, para que 
realicen las respectivas diligencias judiciales a que hallan lugar. 

2. Dara aviso al Agente de Contacto o Control sobre novedades 
extraordinarias de interes para la investigaci6n. 

3. Informara cuando advlerta de situaciones que comprometan su 
seguridad o que lmplique la probable evasion de las indidados o 
investigados. 

4. Informara cuando se consfdere necesario llevar a cabo operativos 
para lograr captura en flagrancia de los miembros del grupo delictivo 
organizado o cuando se advierta que se pretende atentar contra 
bienes jur(dicos de especial relevanda, coma tambien dara a 
conocer al Agente de Control sobre hechos, coordinaclones o 
slmilares, para la recolecd6n de E.M.P. y E.F, entre otros. 

5. Debera informar o advertir al Agente de Control o Contacto sobre la 
existencia de conductas punibles imputables a miembros del grupo 
delictivo organlzado que no tenga conexidad con el objeto de la 
investigaci6n o que sean atribuibles a un mlembro o miembros de la 
organizaci6n en forma independientes, o a otro grupo delictivo 
organizado, para que se promueva el lnlclo de la lndagaci6n o 
lnvestigaci6n correspondlente en forma independiente. 
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El Agente Encubierto estara exento de responsabilidad penal por aquellas 
actuaciones que sean consecuencia necesarla del desarrollo de una orden 
legitima emanada de una autoridad competente o en cumplimiento de un 
deber, siempre que esta actuaci6n guarde la debida proporcionalldad con 
la flnalidad de la misma y nos constituya una provocaci6n de! delito, para 

lo • cual la conducta debe estar acorde con las condiciones de la 
autorlzaci6n expedida. 

El termino de la duraci6n de la operaci6n de Agente Encubierto, sera. el 
autorlzado par el Director Naclonal o Seccional de Fiscalfas. 

Lefda la presente y de acuerdo a la misma se firma come constancia, en 
Cartagena el dia 27 de agosto de 2014. 

SENOR(A} 

,~t~t\ 
il'".1-·;.-". •J. 

·'\ii~Ji. 
EL PENA BERNAL 
c.c. . . 56 
AGENTEENCUBIERTO 

FISCAL 
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Tiene asignado defensor? SI I I Publico: I Privado X \LT I ITP# 

lipo de documento: I c.c. I Pas.\ I c.e. I !otro I No. I 
Expedido en I Departamento: I BOLIVAR Municipio: I CARTAGENA 

Nombres: I Apellidos: 

Lugar de notificacion 

Direcci6n: I Barrio: 

Departamento: I BOLIVAR Municipio: CARTAGENA 

Telefono: I I Correo electr6nico: I 

• 3. Fundamento de la acusacion (Factico y juridico) 

ANTE ESTA INSTITUCION, EL DIA 28 DE JULIO DEL ANO 2014 SE TUVO 
INFORMACION POR PARTE DEL SENOR TIM 81\Ll.ARD ·-DE NACIONAUDAD 
NORTEAMERfCANA -PRES~DENTE DE LA FUNDACION OPERAT[ON UNDERGROUND 
RAILROAD, QUE EN MOMENTOS EN QUE SE E~JCOMTRABA CAMINANDO EN 
COMPANJA DE OTRO GRUPO DE EXTR/\NJEROS POR I.AS PLAYAS DEL 
CORREGIMIENTO DE BARU, FUE ABORDADO POR UN SUJETO CON 
CARACTERISTICAS DE PERSONAL NATfVO DE LA REG1ON, QUIEN DIJO SER 
CONOCIDO EN LA ZONA COMO ALIAS "FUEGO", COMERCIAUZANDO GP.UPO DE 
MENORES DE EDAD (NINOS, NINAS Y ADOLESCE~JTES) CON FINES SEXUALES /\ 
CAMB10 DE DINERO EN EFECTIVO, DE !GUAL MANERA CUALQUIER TIPO DE DROGAS 
(SUSTANCIAS ALUCINOGENAS). COMO CONSECUENCIA DE LO ANTERIOR, EL SENOR 
BALLARD CONTACTO E INFORMO DE ELLO AL INVESTIGADOR DEL CUERPO TECNICO 
DE INVESTIGACIONES ELKIN P'iNA, QUIEN SE ENCUENTRA ADSCRrTO A LA SECCION 
DE ANALISIS CRIMINAL DE LA SECCIONAL BOLIVAR, QUIEN PARA LA VERIFICACION 
DE I.A INFORMACION FUE DESIGNADO POR SU COORDINADOR INMEDIATO, 
TRASI.ADANDOSE HASfA EL CORREGIMIENTO DE SARLI, CONARMANDO CON 
MORADORES DEL LUGAR LA REALIDAD DE LA INFORMACION RECIBIDA, YA QUE LA 
SOLA APARIENCIA FISICA DE LOS MENCIONADOS NORTEAMERICANOS PROPICIA EL 
ACERCAMIENTO DE PERSONAS COMO CARPEROS, VENDEDORES AMBULANTES Y 
GUIA TIJRISTICA, PARA OFRECER A LOS EXTRANJEROS SERVICIOS SEXUALES CON 
MENORES DE EDAD Y SUSTANCIAS ALUCINOGENAS, EVIDENCIANDOSE DE PASO 
QUE LOS INDICIADOS PUEDEN PERTENECER A UNA ESTRUCTURA DE 
ORGANIZACION CRIMINAL DEDICADA A OFRECER ACITVIDADES DE COMERCIO 
SEXUAL CON MENORES DE EDAD (TIPO COTTO POR EJEMPLO), ADEMAS COMERCIO 
DE DROGAS ALUCINOGENAS, ENTRE OTRAS CONDUCTAS. POR LO ANTERIOR SE 
HACE NECESARIO ESTABLECER DE QUE FORMA, ESTO ES, MEDIANTE INDUCCION 0 
COACCION AQUELLAS NNA OFRECIDAS A LOS EXTRANJEROS LLEGAN AL 
INTERCAMBIO SEXUAL O PROSTITUCION. SE HACE NECESARIO CONOCER DE QUE 
TIPO DE SUSfANCIAS SE TRATA, QUIEN LAS PROVEE, QUIEN lAS VENDE ENTRE 
OTRAS COSAS, LOGICAMENTE, TAMBIEN ESTABLECER OTROS DELITOS POR 
DETERMINAR IGUALMENTE CONEXOS CON ESTOS COMO I.A TRATA DE PERSONAS. 

TENEMOS ENTOf~CES, AL INTERIOR DE LA CARPETA DE LA FISCALIA, QUE LAS 
PERSONAS EXTRANJERAS QUE RECIBIERON I.A OFERTA DE SERVICIOS SEXUALES 
CON MENORES DE EDAD, A CAMBIO DE DINERO Y DROGA, FUERON PROACTIVAS 
SIEMPRE EN LA POSIBILIDAD DE COOPERAR CON LA FISCALIA GENERAL DE LA 
NACION, Y ASi LO RATIFICARON, PARA SER AGENTES ENCUBIERTOS DENTRO DEL 
PRESENTE ASUNTO, TAL COMO SE APRECIA EN LOS INFORMES DE INVESTIGADOR 
DE CAMPO FPJ-11, DE FECHA 17-09-2014 y 25-09-2014, CAPITALJZANDO A SU 
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FAVOR SU APARIENQA FISICA Y SU IDIOMA QUE ACTIVA Y ESTIMULA CON SU SOLA 
PRESENCIA A LOS PROPONENTES DE SERVICIOS SEXUALES CON MENORES DE EDAD, 
A CAMBIO DE DINERO, A HACER EL OFRECIMIENTO, TENIENDO ENTONCES LA 
POSIBILIDAD DE OBTENER INFORMAOON, RECOGER ELEMENTOS MATERIALES DE . 
PRUEBA Y EVIDENCIA FISICA QUE SIRVA PARA ESTABLECER QUIENES (EL MAYOR 
NUMERO POSIBLE) HACEN PARTE DE LA ORGANIZA□6N CRIMINAL, SUS ROLES, LA 
RELAOON DE ESAS ORGANIZAOONES CRIMINALES CON OTRAS, LA IDENTIDAD DEL 
MAYOR NUMERO DE INDICIAOOS INVOLUCRADOS EN EL COMEROO SEXUAL DE NNA 
EN LA CIUDAD DE CARTAGENA E ISLA DE BARO, LA IDENTIDAD Y LA EDAD DE LA.S 
NNA OFRECIDAS PARA SERVICIOS SEXUALES POR LOS INDICIADOS, C6MO SE 
RECLUTA A LAS NNA VINCULADAS A LA ACTIVIDAD DE EXPLOTACION SEXUAL CON 
MENORES DE EDAD EN LA OUDAD DE CARTAGENA E ISLA DE BARU, DE QUE FORMA 
INTERVIENEN LAS NNA EN LA ACTIVIDAD DESDE EL PUNTO DE VISTA DE SU 
VOLUNTARIEDAD, ENTRE OTRAS COSAS, POR LO QUE SE HIZO NECESARIO 
CONFORME A LO PREVISfO EN EL ARTICULO 242 DEL C.P.P., HACER USO DE LA 
FIGURA DE AGENTES ENCUBIERTOS CON LA PARTICIPACI6N TAMBIEN DE LOS 
CIUDADANOS EXTRANJEROS, YA QUE ES POSIBLE INFERIR DE MANERA RAZONABLE 
QUE LOS INDICIADOS QUE PROPUSIERON PARA EL MES DE JUNIO DE 2014, A LOS 
CIUDADANOS EXTRANJEROS, RELACIONES SEXUALES CON MENORES DE EDAD, 
FUERON INSISTENTES EN SU OFERTA, TAL COMO SE APRECIO EN INFORME DE 
INVESTIGADOR DE CAMPO FPJ-11, DE FECHA 17-09-2014, QUIENES 
PERMANEOERON DESARROLLANDO ACTIVIDAD CRIMINAL (COMERCIO SEXUAL DE 
NNA EN CARTAGENA E ISLA DE BARU, COMERCIO DE SUSTANCIAS ALUONOGENAS Y 
ACTIVIDADES CONEXAS DE ORDEN IUCITO). 

EL DIA 6 DE OCTUBRE DE 2014, LA FISCALIA SECCIONAL 21 ELEVA SOLICffiJD DE 
AGENTE ENCUBIERTO A LA SUBDIRECCION SECCIONAL DE FISCALIAS Y SEGURIDAD 
OUDADANA EN CARTAGENA, DE LO CUAL SE OBTUVO RESPUESTA POSITIVA EL DIA 
7 DE OCTUBRE DEL MISMO MES Y ANO, AUTORIZADA MEDIANTE RESOLUCION 
No.099 DEL 07-10-2014, DESIGNANDOSE ASi COMO AGENTES ENCUBIERTOS A LOS 
SERVIDORES DE POLICIA JUDICIAL DEL C.T.I. CARTAGENA, Sres: YESID REINALDO 
MUNOZ MALES, A QUIEN EN ADELANTE LLAMAREMOS "SEBASTIAN"; ELKIN ARNULFO 
PENA BERNAL "JAVIER"; JORGE ENRIQUE MARTES FAWCEf "ROBERTW, Y COMO 
AGENTE DE CONTROL JACKELINE REYES SARMIENTO. DE IGUAL MANERA A DOS 
PARTICULARES DE NACIONAUDAD ESTADOUNIDENSE COMO SON: TIMOTHY BLAIN 
BALLARD, ALIAS "BRAYAN" Y PAUL HUTCHINSON "PABLO". 

SE PLANIFICA EN RAZ6N DE LA OPERAOON DE AGENTE ENCUBIERTO, ORGANIZAR 
UNA FIESTA EN LA ISLA DE BARU PUNTA BLANCA CABANA LA COQUEfA, FRENTE A 
LAS ISLAS DEL ROSARIO-ISLA GRANDE Y DIAGONAL A ISLA ARENA, EN DONOE SE 
CELEBRARIA UNA FIESTA DE DESPEDIDA DE SOLTERO PARA UNA PERSONA DE SEXO 
MASCULJNO, NACIONALIDAD EXTRANJERA, MUL TIMILLONARIO, CON DESVIACIONES 
DE TIPO SEXUL Y DE PREFERENCIA CON NINOS, DICHO PAPEL SERIA 
CARACTERJZADO POR EL AGENTE ENCUBIERTO PAUL HUTCHINSON, CON EL 
NOMBRE DE "PABLO", TODOS SERIAN SUMINISTRADOS POR LOS PROXONETAS A 
CAMBIO DE DINERO. 

LA EJECUCION DE LA ACTIVIDAO DE AGENTE ENCUBIERTO EMPIEZA EL DIA 07-10-
2014, Y ESE MISMO DIA A LAS 18:00 HORAS SE LLEVA CASO REUNION EN EL 
BARRIO BOCAGRANDE, CENTRO COMERCIAL NAU, ACllVIDAD ORGANIZADA POR 
ALIAS "FUEGO" EN CONVERSACION CON EL AGENTE BRAYAN, ESTE ULTIMO 
COORDINO CONTACTO ENTRE ALIAS "FUEGO" Y LOS AGENTES JAVIER Y ROBERTI-I, 
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EN ESTA REUNION ALIAS "FUEGO" LLEGA EN COMPANIA DE ALIAS "EDUAR", QUIEN 
RECIBIO EL DINERO SOLICITADO PARA SOLVENTAR GASTOS LOGISTICOS 
(TRANSPORTES, COMUNICACION, ETC.), EN ESA REUNION SE ACORDO QUE CADA 
NINA COSTARIA UN VALOR DE TRESCIENTOS MIL PESOS COLOMBIANOS, ALIAS 
"FUEGO" ASEGURO PODER UBICAR A VEINTE (20) NNA. 

AlJAS "FUEGO", ES REALMENTE EL SENOR JUAN MANUEL QKENDO SIERRA, ES GUIA 
DE TURISMO Y SE DEDICA A ESA ACTIVIDAD EN LAS PLAYAS DE BARU Y COMBINA 
ESA ACTIVIDAD MANEJANDO LANCHAS Y CONTACTANDO TUR1STA5 EXTRANJEROS 
PARA BRlNDARLE SERVICIOS SEXUALES CON I,1H~ORES DE EDAD, QUIEN LLEVA A LA 
FIESTA COMO SEGUNDO DE ALLA.S "EDUARD" LA CANT[DAD DE DIECISEIS (16) 
PRESUNTAS NINAS Y TRES (3) NINOS. EN COMPA~JiA TAMBIEN DE HORACIO 
REVOLLEDO PACHECO. FOLIO (191). 

EL DIA 7 DE OCTUBRE DE 2014, A LAS 19:00 HORAS, EL SERVIDOR ENCUBIERTO 
DEL C.T.l., "JAVIER" RECIBIO UNA LLAMADA DE ALIAS "EDUAR", EN ESTA 
CONVERSACION SE ACUERDA UNA CITA PARA EL MISMO DIA A LAS 21:00 HORAS EN 
LA IGLESIA DE JONNY COPETE, UBICADA EN EL BARRIO LA CONSOLATA. LLEGADA 
LA HORA INDICADA, SE DESPLAZARON LOS AGENTES ENCUBIERTOS JAVIER, 
ROBERT Y BRAYAN, HASTA DICHO LUGAR, DONDE FUERON CONTACTADOS POR 
ALIAS "EDUAR", PARA QUE ABORDARAN UN AUTOMOVIL MARCA CHEVROLET DE 
COLOR BLANCO, EN DONDE CON EL FIN DE DESORIENTAR A LOS AGENTES, 
DESPUES DE REALIZAR VARIOS TRAYECTOS EN EL SECTOR, FINALMENTE, 
LLEGARON A UNA VIVlENDA EN CUYO INTERIOR SE ENCONTRABAN 
APROXIMADAMENTE DOCE (12) MENORES DE EDAD, QUIENES UNA VEZ VERIFICADA 
VISUALMENTE LA PRESUNTA EDAD DE LAS NNA, SE FDO PRECIOS ENTRE 
DOSCIENTOS Y TRESCIENTOS DOLLARES POR CADA UNA, ESTABLECIENDOSE NUEVA 
FECHA DE CONTACTO. 

DE ALIAS "EDUAR"1 SE CONOCE QUE SU VERDADERO NOMBRE ES EDUARDO ORTEGA 
ISSA, QUIEN ES EL LIDER Y ORGANIZADOR DE LOS HECHOS DEUCTIVOS, LLEVANDO 
A LA FIESTA CON SU SEGUNDO JUAN MANUEL OKENDO SIERRA ALIAS "FUEGO", LA 
CANTIDAD DE DIECISEIS (16) PRESUNTAS NINAS Y TRES (3) NINOS, TAMBIEN A SU 
TIO HORACIO REVOLLEDO ACHECO, ENCARGADO DE LA LOGISTICA. (FOUO 191) 

EL DIA 9 DE OCTUBRE DE 2014, SIENDO LAS 11:00 AM, LOS AGENTES ENCUBIERTOS 
BRAYAN, ROBERT Y JAVIER, ESTABLECEN CONTACTO CON ALIAS "EDUAR"; 
DURANTE ESTE ENCUENTRO JAVIER ENTREGA UN ADELANTO POR VALOR DE 
QUINIENTOS DOLLARES AMERICANOS, CON EL ANIMO DE MANTENER EL CONTACTO 
Y DE ESTA FORMA PRESERVAR LA FACHADA INICIAL, FINALIZANDOSE LA REUNION 
CON LA ENTREGA DE ESfE DINERO. EL MISMO DIA, SIENDO LAS 20:00 HORAS, 
ALIAS "EDUAR" SE COMUNICO TELEFON[CAMENTE CON JAVIER. EN ESTA 
CONVERSACION ALIAS "EDUAR" LE HACE UN OFRECIMIENTO DE MAYOR NUMERO DE 
NNA, POR UN COSTO MENOR AL TRATADO EN EL ANTERIOR CONTACTO, DURANTE 
LA CONVERSACION SE COORDINO FECHA Y HORA PARA EL SIGUIENTE ENCUENTRO, 
REUNION ESTA A LA QUE ASISTIERON TRES PERSONAS MAS QUIENES SE 
IDENTIFTCARON CON LOS ALIAS DE "SAMUEL", "LUIS" Y UNA JOVEN CON EL ALIAS 
DE "NAlY" 1 SEGUIDAMENTE LA AN'TES SENAL.ADA ASUMIO LA VOCERIA Y EXPUSO 

·.:·QUE ELLA PODIA CONSEGUIR APROXIMADAMENTE QUINCE (15) NINAS, COMO 
CARACTERISTICA PRINCIPAL ESTUDIANTES DE COLEGIOS DE LA CIUDAD OE 
CARTAGENA, GARANTIZANDO QUE LA MAYOR DE SU GRUPO TENOR.IAN DIECISEIS '" 
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(16) ANOS. DE OTRA PARTE ALIAS "SAMUEL" ASEGURA PODER CONSEGUIR DOCE 
(12) NINAS YA QUE POSEE UNA ACADEMIA DE MODELAJE CVYA RAZON SOCIAL ES: 
"STAGE MODELS CARIBE", DE ESTE GRUPO PROPORCIONARiA NINAS DE DIECISEIS 
(16) ANOS DE EDAD. OBTENIDA ESTA INFORMACION VEMOS QUE SE INCREMENTO 
EL NUMERO DE VICTIMAS APROXIMADAMENTE A CINCUENTA (50) NNA, A UN COSTO 
MAYOR. 

DE ALIAS "SAMUEL", SE CONOCE QUE SU VERDADERO NOMBRE ES SAMUEL DAVID 
OLAVE MARTINEZ, QUIEN LABORA EN UNA ESCUELA DE MODELAJE ANTERIORMENTE 
CITADA, SITUACION ESTA QUE LE PERMITE EL RECLUTAMIENTO DE LOS NNA Y 
QUIEN LLEVO A LA FIESTA LA CANTIDAD DE VEINTISEIS (26) PRESUNTAS NINAS Y 
SEIS (6) PRESUNTOS NINOS, QUIEN IBA EN COMPANIA DE ALIAS "KELLY" 6 
"JOHANA".-

l 
DE ALIAS ''LUIS", TENEMOS QUE SU VERDADERO NOMBRE ES LUIS MIGUEL 
MOSQUERA CUESTA, QUIEN ES UNO DE LOS ENCARGADOS DE RECLUTAR A NNA Y 
SE PRESENT6 A LA FIESTA CON UN GRUPO DE DIEZ (10) NINAS, EL CUAL NO 
PRESENTO DOCUMENTO DE IDENTIFICACION EN ENTREVISTA _CON LA PSICOLOGA 
DOLLY ARCILA, PUDIENDOSE OBSERVAR SU PARTICIPACION ACTIVA EN LA 

I ORGANIZACION AL MOMENTO DE LA NEGOCIACION Y LA SERIE DE 
CONTRADICCIONES EN LA QUE INCURRIO, TODO ELLO PLASMADO EN EL VIDEO DE 
LAS DILIGENCIAS. ESTE JOVEN NO FUE JUDICIALIZADO 

PROSIGUIENDO CON LAS ACTIVIDADES REALIZADAS POR LOS AGENTES 
ENCUBIERTOS DE LOS SERVIDORES DE POLICIA JUDICIAL C.T.l. DE LA FISCALIA Y 
DE LOS CIUDADANOS EXTRANJEROS DESTACADOS COMO AGENTES ENCUBIERTOS 
TAMBIEN, PERTENECIENTES A LA ONG O.U.R., SE REPORTAN LAS ACTUACIONES 
REALIZADAS EL DIA 10 DE OCTUBRE DE 2014, SIENDO LAS 08:00 HORAS, LOS 
AGENTES ENCUBIERTO ROBERTH Y JAVIER, ATENDIENDO UN LLAMADO DE ALIAS 
"EDUAR" REALIZAN UNA REUNION EN LA CASA DE UN PARTICULAR, EN LA CUAL 
INTERVIENEN ALIAS "LUIS MIGUEL", ALIAS "FUEGO" Y _UNAJOVEN QUIEN SENALO 
_ _R.!=fR~_SEN_TAR A A~AS :f\JAJY"; ;EN ESTA REUNION PRE~ENTARON A DIECISEIS (16) 
NINAS YUN (1) NINO, DE LOS CUALES TRES (3) ERAN VIRGENES. DE ACUERDO A LO 
MANIFESTADO POR ALIAS 11EDUAR11 DURANTE LA REUNION MANIFESTO QUE SUS 
NINAS ESTABAN LISTAS PARA DISPONER DE SUS SERVICIOS SEXUALES EN EL 
LUGAR Y MOMENTO EN QUE FUERAN REQUERlDAS, POR LO QUE ALIAS "EDUAR" 
PROPONE QUE EL MOMENTO, SERIA UNA FIESTA EN UN LUGAR PRIVADO, EN RAZON 
A LO ANTERIOR EL AGENTE ENCUBIERTO JAVIER, PREGUNTA SOBRE SI LAS 
ASISTENTES ESTARIAN DISPUESTAS A ACUDIR A ESA FIESTA, RESPONDIENDO ALIAS 
"EDUAR" QUE YA TODAS ESTABAN CHARLADAS Y SE DIRIGE A JAVIER 
SOUCITANDOLE DINERO PARA COMPRARLES VESTIDOS DE BANO PARA QUE EN EL 
MOMENTO DE lA FIESTA ESTAS LUZCAN COMO UN "MANJAR"; SEGUIDAMENTE EL 
AGENTE ENCUBIERTO JAVIER LE ENTREGA A ALIAS "EDUAR" LA SUMA DE 
CINCUENTA MIL PESOS ($50.000.00) A CADA UNA DE LAS NINAS PRESENTES. ACTO 
SEGUIDO, ALIAS "EDUAR" EMPEZO A LLAMAR TELEFONICAMENTE A SUS NINAS Y 
LLEGARON DOCE NINAS MAS A QUIENES SE LES ENTREGO LA MISMA CANTIDAD DE 
DINERO PARA LA COMPRA DEL TRAJE DE BANO. ASf MISMO, ALILAS "EDUAR", 
SOLICITO LA SUMA DE UN MILLON DOSCIENTOS MIL PESOS ($1.200.000.oo) PARA 
CANCELAR EL TRANSPORTE DE LAS NINAS EL DIA DE LA FIESTA, TAMBIEN 
SOLICITAN SU RESPECTlVA-PROPlNA..ALIAS "FUEGO", ALI~'.bUIS MIGUEL" Y _Al,1~5 
"NATY:_A QUIENES SE LES ENTREGO LA SUMA DE CIEN MIL PESOS ($100.000.oo) A 
CADA UNO. 
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ESE MISMO DIA, SIENDO LAS 11:00 HORAS, A TRAVES DE ALIAS "EDUAR" SE 
COORDINO OTRA REUNlON EN INMEDIACIONES DEL HOTEL COSTA DEL SOL A LA 
QUE ASISTIERON ALIAS "JOHANA" Y EL AGENTE ENCUBIERTO JAVIER E 
IGUALMENTE ASISTIERON DIECISEIS (16) NINAS Y SEIS {6) NINOS; EN ESTA 
REUNION LOS AGENTES ENCUBIERTOS JAVIER Y ROBERTH CONVERSARON SOBRE SI 
LOS NINOS ESTARIAN DISPUESTOS A ASISTIR A LA FIESTA; ASI MISMO, ALIAS 
"SAMUEL" LES PRESENTA A LOS AGENTES JAVIER Y ROBERTH, COMO LOS 
ANFITRIONES DE LA FIESTA Y SOLICITO lA SUMA DE CINCUENTA MIL PESOS 
(50.000.oo) PARA LAS NNA QUE ALLI SE ENCONTRABAN. 

DE AUAS "JOHANA", SE CONOCIO QUE SU VERDADERO NOMBRE ES KELY JOHANA 
SUAREZ MOYA, QUIEN FUE CANDIDATA AL REINADO POPULAR DE LAS FIESTAS DE 
LA INDEPENDENCIA EN CARTAGENA Y SE DEDICA AL RECLUTAMIENTO DE NNA EN 
LAS INSTITUCIONES EDUCATIVAS Y EN LA ACADEMIA DE MODELAJE DE RAZON 
SOCIAL STAGE MODEL CARIBE, QUIEN EN COMPANIA DE ALIAS "SAMUEL" LLEVARON 
A LA FIESTA VEINTISEIS (26) PRESUNTAS NINAS Y SEIS (6) PRESUNTOS NINOS. 

A TONO CON LO ANTERIOR RELACIONADA LA SECUENCIA DE LA INFORMACION, SE 
CO~FIRM9 LA ASI5TENCIA DE VEINTIOCHO (282 NINAS, TRES (3) NINQS, TR~S (3) 
NINAS VIRGENES Y POSIBLEMENTE TRES NINOS DE DIEZ (10) ANOS, ESTOS 
ULTIMOS SERIAN EL REGALO PARA EL JEFE, MANIFESTO ALIAS 11EDUAR". EL PAPEL 
DE JEFE VENDRIA DESARROLlADO POR EL AGENTE ENCUBIERTO PAUL HUTCHINSON 
ALIAS PABLO,,..ALINTFR10R DE LA FIESTA QUE SE LLEVARIA A CABO LUEGO DE QUE 
ALIAS "EDUAR" JRESENTA~A I A IDEA DE LA FIESTA EN ~,_QUE REUNIRIAfL~--
TODO LOS NINOS UE EL ALIAS "FUEGO'' A " " " " 
CON RON. CABE ANOTAR QUE ALIAS "EDUAR" UNA VEZ HECHA LA PROPUESTA 
ANTERIOR, PIDIO PARA CERRAR EL NEGOCIO LA SUMA DE DIEZ MIL DOLLARES Y 
PROVEER CUALQUIER TIPO DE SUSTANCIA ALUCINOGENA PARA VENDER EN EL 
LUGAR. 

HOY SABEMOS, QUE ALAIS "NAlY", RESPONDE AL NOMBRE DE NATALIA TABORDA 
ATENCIO, IDENTIFlCADA CON CEDULA DE GUDADANIA No.1.143.379.773, 
ENCARGADA DE CONTACTAR NNA EN LAS DIFERENTES INSTITUCIONES ESCOLARES 
DE LA CIUDAD CON EL FIN DE OFRECERLES DINERO A CAMBIO DE PRESTACION DE 
SERVICIOS SEXUALES, QUIEN A PESAR DE APORTAR UN NUMERO SIGNIFICATIVO DE 
NNA A LA FIESTA, ESTA NO SE HIZO PRESENTE. 

EL MISMO 10 DE OCTUBRE DE 2014, SIENDO LAS 11:30 AM, "JAVIER" RECIBE 
LLAMADA DE ALIAS "EDUAR", QUIEN LE INFORMA QUE TENiA 28 NINAS Y 3 NINOS 

• MENORES DE 10 ANOS DE EDAD, COORDINANDO ENTRE ELLOS COMO smo DE 
ENCUENTRO PARA ASISTIR A LA FIESTA, EL PARQUE DE MANGA UBICADO 
DIAGONAL AL CLUB DE PESCA, A LAS 08:30 HORAS DEL 11 DE OCTUBRE DE 2014.· 
SE HABLO IGUALMENTE, QUE ALIAS "SAMUEL" TENIA 26 NINAS Y 8 NI/iJOS A QUIEN 
SE LE INFORMO DEL LUGAR Y HORA DE ENCUENTRO. 

EL DIA 11 DE OCTUBRE DE 2014, SIENDO LAS 07:00 DE LA MANANA, SE 
CONTACTARON ALIAS "EDUAR Y SAMUEL" CON EL AGENTE ENCUBIERTO "JAVIER" 
PARA UL TIMAR LA LLEGADA AL srno PREVIAMENTE INDICADO, LA CUAL SE 
REALIZO CON EL ARRIBO DE DOS (2) BUSES EN LOS CUALES LLEGARON LOS. 
GRUPOS DE NNA, EN <:c»WA f t\U,t\$ "EDUAIZ, "FUE'C'f)", "SAMIJl:;l."i "LtJlS 
MIG\ lei " Y 00S (2) PERSON'.AS i'>"IAS QUIENES-SE LES CONGCfO CON E~ ACTAf) D , 
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COMO SE DJJO ANTE$ ALIAS NATY NO LLEGQ AL ENCUENTRO, DE 
ALU LOS DOS (2) BUSES CON TODO EL GRUPO DE NNA INCLUYENDO A LOS 
AGENTES ENCUBIERTOS "JAVIER", "ROBERT" Y "SEBASTIAN", DESPLAZANDOSE 
HASTA EL PUERTO DE LA MARINA SANTA CRUZ DE MANGA, DONDE ESPERABA EL 
AGENTE ENCUBIERTO "BRAYAN", DONDE SE EMBARCARON EN TRES (3) 
LANCHASCON DESTINO A LA CABANA LA COQUETA UBICADA EN PUNTA BLANCA EN 
EL CORREGIMIENTO DE BARU, smo EN DONDE SE REALIZARIA LA FIESTA y EN 
DONDE TAMBIEN ESPERABA EL AGENTE ENCUBIERTO "PABLO", AL QUE LLEGARON 
APROXIMADAMENTE A LAS 11:00 HORAS TANTO LOS NNA COMO LOS lNDICIADOS 
HOY IMPUTADOS. YA EN ESE LUGAR SE AISLARON LOS NNA DEL RESTO DE LOS 
ORGANIZADORES QUIENES SE REUNIERON Y SELL.ARON LA NEGOCIACION CON LA 
ENTREGA DE LOS DINEROS A ALIAS "EDUAR" Y ALIAS "SAMUEL", ESTOS 
PROCEDIERON A CONTABILIZAR EL DINERO Y A GUARDARLOS JUNTO CON SUS 
PERTENENCIAS, ENTREGA.NDO A "EDUAR" LA SUMA DE CUA1RO MILLONES 
OCHOCIENTOS MIL PESOS ($4.800.000.oo) Y A "SAMUEL" LA SUMA DE CUATRO 
MILLONES DE PESOS ($4.000.000.oo), DE Esra SE DEJ6 REGISTRO FILMICO. 

SE DEJA CONSTANOA QUE EN ESTA OPERACION PARTICIPARON EL C.T.I., ICBF, 
ONG RENACER, POLICIA DE INFANCIA, DEFENSOR DE MENORES, INMLYCF y BAFIN. 

DE LA FIESTA DE DESPEDIDA DE SOLTERO REALIZADA EN LA ISLA DE BARU, PUNTA 
BLANCA CABANA LA COQUETA, FRENTE A LAS ISLAS DEL ROSARIO-ISLA GRANDE Y 
DIAGONAL A ISLA ARENA, SE DEJO TAMBIEN REGISTRO FILMICO. REALIZADA ESTA 
ULTIMA ACTIVIDAD, SE DIO LA SENAL PARA EL INGRESO DEL GRUPO DE POLICIA 
JUDICIAL, DANDOSE POR TERMINADAS LAS ACTIVIDADES DE AGENTE ENCUBIERTO, 
RESUL TANDO COMO CAPTURADOS LOS SENORES JUAN MANUEL OKENDO SIERRA, 
IDENTIFICADO CON C.C. No,1.048.437.935; HORACIO REVOLLO PACHECO, C.C. 
No.73.080.399; SAMUEL DAVID OLAVE MARTINEZ, c.c. No.1.143.395.851; EDUARDO 
ORTEGA ISSA, C.C. No.73.199.410 Y KELY JOHANA SUAREZ MOYA, C.C. 
No.1.047.470.796, TODOS MAYORES DE EDAD, HACIENDOLE SABER A LOS 
INDICIADOS EL MOTIVO DE SU CAPTURA LEYENDOLE Y GARANTizANDOLE SUS 

,--. DERECHOS COMO CAPTURADOS. DE INMEDIATO FUERON TRASLADADOS A LAS 
INSTALACIONES DE LA FlSCALIA, PARA LUEGO SER PUESTOS A DISPOSICION DE LA 
FISCALIA SECCIONAL 21 DE CAf.VAS, QUIEN LEGALIZO CAPTURA ANTE EL JUZGADO 
CUARTO PENAL MUNICIPAL CON FUNCIONES DE CONTROL DE GARANTIAS, EL DIA 
13 DE OCTUBRE DE 2014, A LOS SENORES JUAN MANUEL OKENDO SIERRA, 
HORACIO REVOLLO PACHECO, SAMUEL DAVID OLAVE MARTINEZ, EDUARDO ORTEGA 
ISSA Y KELY JOHANA SUAREZ MOYA, FORMULANDOLES IMPUTACION POR LOS 
DELITOS DE INDUCCION A LA PROSTITUCION Y PROXENETISMO CON 
MENOR DE EDAD, SIN ALLANARSE A CARGOS, Y SE PROFIRIO EN SU CONTRA 
DETENCION PREVENTIVA INTRAMUROS. 

DE CONFORMIDAD CON LOS ARTicULOS 336 Y SS DEL CODIGO DE 
PROCEDIMIENTO PENAL, Y CON SUSTENTO EN LOS ANTERIORES HECHOS, LA FISCAL.IA 
GENERAL DE LA NACION POR CONDUCTO DE LA FISCALiA VEINTIUNO (21) SECCIONAL DE 
CAIVAS, DELEGADA ANTE LOS JUECES PENALES DEL CIRCUITO DE CARTAGENA Y 
ADSCRITA Al CENTRO DE ATENCION E INVESTIGACION INTEGRAL DE VIOLENCIA SEXUAL, 
ESTA EN CONDICIONES DE AFIRMAR CON PROBAB!LIDAD DE VERDAD, QUE LA CONDUCTA 
DELICTIVA EXISTIO Y POR ELLO PROCEDE A FORMULAR AUSACION CONTRA LOS 
IMPUTADOS: EDUARDO ORTEGA ISSA Y JUAN MANUEL OKENDO SIERRA, QUIENES 
LLEVAN A LA FIESTA DIECISEIS (16) PRESUNTAS NINAS Y TRES (3) NINOS, SIENDO 
RESPONSABLES EN CALIDAD DE AUTORES, A TITULO DE DOLO, DE LOS DELITOS 
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Dttlaracion de Pedro Fl1nez Ramo.s 

L Mi nombre es Pedro Florez Ramos. 

2. Mi fecha de nacimiento es el 8 de junio de 1997. 

3. El 11 de octubre de 2014 tenia 17 aiios. 

4. Antes del 11 de octubre de 2014, vivia con mis padres, Oscar Florez y Alejandra Ramos en 
Cartagena. Colombia. 

6. Antes del 11 de octubre de 2014, me infonruiron de una fiesta en Facebook d.onde estarian 
presentes norteamericanos. 

7. Este aviso en Facebook t.ambien dccia que si tenias scxo con uno de los norteamericanos t.e 
pagarfan un mill6n de pesos colombianos y que todo el tnmsporte, paseo tm bote. comida y 
alcohol estaria incluido. 

8. Este aviso en Facebook tambien decia que si decidias no tener sexo con uno de los 
norteamericanos, te pagarfan cuatmcientos mil pesos colombianos por asistir a la fiesta y quc 
todo el transporte, paseo en bote, comida y alcohol correria estar incluido. 

9. En base a esa invitaci6n, decidi asistir a la fiesta para que me pagaran 400.000 pesos 
colombianos para asistir a la fiesta con transporte, paseo en botc, comida y alcohol gratis.. 

l 0. Fuilnoi, a la fiesta sin intencion de tener relaciones sexuales oon nadie, incluidos nosotros 
mismos, ya que eramos menores de edad. 

l l. Antes de la fiesta del 11 de octubre de 2014, no conocfa a Kely Suarez, ni en privado, ni 
publicamente como alguna supuesta reina de belle7.a de Cartagena. 

12. En ningun momento K.ely Suarez me invit6 a la fiesta ni me promet:i6 dinero. 

13. Antes del 11 de octubre de 2014, nunca hahia sido objeto de trata sexual, pero fui victima de 
ubu:so sexual por un vecino antes del II de octubre de 2014. 

15. Sin embargo, despues de llegar a la fiesta, las mujeres norteameri= nos encerrnron en una 
hahitaci6n y las cosas se volvieron muy aterradoras y traumaticas. 

16. Las norteamericanas comenzaron entonces a llamamos una a una para conocer la isla donde 
se celebraba la fiesta y dtjar que Ios pedofilos nos vieran para decidir con que nmo querfan tener 
sexo. 

17. Mc asuste mucho porque en ese momento me di cuenta de que yo, j lUlto con los demas 
(incluidos los menores), estabamos siendo traficados con fines sexuales. 

18. Finalmente, antes de que se pudiera lograr cualquier contacto sexual, los militares 
colombianos vinieron y nuevamente nos encerraron en una habitaci6n, lo cual fue LDlll 

experiencia muy aterradora y traumatica 

19. Despu6s de sentir los hon-ores de ser1raficada el 11 de octubre de 2014, decidf comenzar lUI 

programa de cuidados posteriores para sobrevivientes de trata sexual que se llama Tejiendo 
Sueiios. 

20. Tejiendo Sueii.os ha trabajado de la mano y con el apoyo de Operation Underground Railroad. 

21. Operation Undcrground Railroad envio subvenciones para mi programa de cuidados 
posteriores.. 

~aron como Simba en la pelicula Sound of Freedom (Sonido de Libertad). 

/ _ dia de rc11ero de 2024. 

/~-
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PROCESO PENAL FGN-50000-f-25 aFISCALIA 

ls~~l~•~!•lg!•l:M3MU ESCRITO DE ACUSACION 
Version: 02 

PaQina 13 de 25 

NINAS Y LOS ADOLESCENTES (NNA). LA FAMILIA, LA SOCIEDAD Y EL ESTADO SON 
CORRESPONSABLES EN SU ATENCION, CUIDADO Y PROTECCION. 

SOB RE LAS VICTIMAS TENEMOS LAS SIGUIENTES: 

MARIA ALEJANDRA SARRUFF CASTRO, DE 17 ANOS DE EDAD, MANIFIESTA QUE SU 
HERMANO FUE QUIEN LE DIJO SOBRE EL PASEO DEBIDO A QUE SU AMIGO SAMUEL HABIA 
!DO A SU CASA COMENTANDOLE DE LA EXISTENCIA DEL PASEO Y QUE COSTABA TREINTA 
MIL PESOS ($30.000,oo) YA QUE ESTE LE HABIA DICHO QUE LOS RECOGIA EN SU CASA Y 
QUE IBA A HABER BASTANTE COMJDA, AL PREGUNTARSELE SU LE HABIAN OFRECIDO ALGO 
PARA IR AL PASEO ESTA CONTESTO QUE NO PERO QUE SI HABIA ESCUCHADO QUE LOS 
GRINGOS -ESTABAN OFRECIENDO CUATROCIENTOS MIL PESOS ($400.000.oo) POR ESTAR 
EN LA FIESTA. DICE QUE SAMUEL ES MODELO PROFESIONAL Y QUE ESE DIA SE 
ENCONTRABA VESTIDO CON PANTALONETA VERDE, SUETER NEGRO, QUIEN ES DE TEZ 
BLANCA. 

CAROLINA MARGARITA ORTIZ BATISTA, DE 16 ANOS DE EDAD, RESIDE EN EL BARRIO 
LA VICTORIA, SECTOR LOS CIRUELOS, CRA 710-408, QUIEN DA A CONOCER QUE SU 
AMIGO SAMUEL OLAVE1 A QUIEN CONOCE DESDE SU INFANGA LA INVITO A LA FIESTA, DE 
SAMUEL DICE QUE VIVE CERCA DE ELLA Y QUE YA CUMPLIO LOS 18 ANOS, ADEM.I\S 
MANIFESTO QUE SAMUEL LE DDO QUE LO HABIAN INVITADO UNOS AMIGOS A UNA FIESTA 
CON UNOS EMPRESARIOS DE DIFERENTES PAlSES Y LE PIDIO QUE FUERA QUE ESO LO 
BENEFICIABA A EL EN SU AGENCIA DE MODELAJE PORQUE AL PARECER LO !BAN A 
PATROCINAR EN ALGO YA QUE EL ES MODELO. IGUALMENTE MANIFIESTA QUE CUANDO 
LLEGARON AL smo UN MUCHACHO LL.AMADO EDUARDO LE DUO A UNA DE LAS NINAS 
QUE SE HICIERA PASAR POR VIRGEN PORQUE ERA UN REGALO PARA EL JEFE. QUE 
CONOCIO A EDUARDO A TREAVES DE SAMUEL Y QUE EL APELLIDO DE EDUARDO PODRlA 
SER ORTEGA, DICE ADEMAS QUE CON ELLA FUERON A LA FIESTA VARIAS NINAS QUE SON 
MAYORES DE EDAD, COMO: KIARA, YULI y VIVIANA. DICE ADEMAS QUE LAS PERSONAS 
QUE CONTACTARON A SAMUEL Y A EDUARDO, ANTES DE IR A LA FIESTA LE DIERON 
DINERO. 

EILY GABRlELA VERGARA CUPIDAN, DE 17 ANOS DE EDAD, DICE QUE LLEGO AL 
PASEO EN LA ISLA POR INVITACION QUE LE HICIERA SU AMIGA KELY DE lA CUAL DICE 
QUE ES MORENA Y QUIEN LE MANIFESTO QUE EL PASEO COSTABA TREINTA MIL PESOS 
($30.000.oo). QUE CUANDO LLEGARON A LA ISLA ESTANDO EN UNA HABITACION ENTRO 
UN MUCHACHO DE BARBAS Y OTRO MORENO ALTO QUIEN LE PREGUNTO QUIEN DE LAS 
MUCHACHAS ERAN VIRGENES Y QUE HABIAN TRES MENORES QUE DDERON SER 
VIRGENES. SOBRE KELY MANIFIESTA QUE TIENE UNA AGENCIA DE MODELAJE DE LA CUAL 
DESCONOCE EL NOMBRE, QUE LA CONOCE DE LOS EI/ENTOS A LOS QUE ELLA VA, NO SABE 
SUS APELLIDOS Y SENALA QUE ES UNA pE LAS MUCHACHAS QUE ESTA CAPTURADA. _QblI_ 

..fl lf SU PRIMA I.RIAN!'.) LA QUE 6A INVITO PER.Q QUE NO PUDO IB..8.1...A.fJ§J.,A Y QUIEN LE 
DUO QUE EL PASEO ERA DE KELY. QUE DE LAS PERSONA$ QUE SE ENCONTRABAN EN LA 
FIESTA SOLO CONOCIA A KELY. 

PEDRO FLOREZ RAMOS, DE 17 ANOS, P.ESIDE EN EL BARRJO SAN FERNANDO, CALLE 
SANTANDER No.19A-05. DICE HABER SIDO INVITADO AL PASEO EN LANCHA FUERA DE LA 
CIUDAD CON TODO PAGO, LICOR Y DINERO. REFIERE QUE LE DIJERON QUE LES DARIAN 
CUATROCIENTOS MIL PESOS ($400.000.oo)_ Y TAMBIEN A LAS NINAS QUE SOSTUVIERAN 
RELACIONES SEXUALES LE DABAN UN MILLON DE PESOS ($1.000.000.oo). 
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INSTITUTO NACIONAL DE MEDICINA LEGAL Y CIENCIAS FORENSES 

DIRECCION SECCIONAL BOLIVAR 
DIRECCION: Calle 29 No 50-100 Barrio Zaragocilla Hospital Unlversitario del Caribe. CARTAGENA, BOLIVAR 

TELEFONO: (5} 6698989 Telefonla IP (1) 4069944n7 extension 3510 

INFORME PERICIAL DE CLINICA FORENSE 
No.: DSBL-DRNT-07289-2014 

CIUDAD Y FECHA: CARTAGENA. 11 de octubre de 2014 

NUMERO DE CASO INTERNO: DSBL-DRNT -07156-C-2014 
OFICIO PETITO RIO: No. - 2014-10-11. Ref: Noticia criminal 130016008779201400105 -
AUTORlDAD SOLICITANTE: JAKELINE REYES SARMIENTO 

CAIVAS 
FISCALIA GENERAL DE LA NACION 

AUTORIDAD DESTINATARJA: JAKELINE REYES SARMIENTO 
CAIVAS 
FISCALIA GENERAL OE LA NACION 
CRESPO, CALLE 66N 4-86 
CARTAGENA, BOLIVAR 

NOMBRE EXAMINADO: PEDRO JOSUE FLOREZ RAMOS 
IDENTIFICAC!ON: IND 
EDAD REFERIDA: 17 afios 
ASUNTO: Edad / 

Examinado hoy sabado 11 de octubre de 20·14 a las 16:57 horas en Reconocimiento 
Medico Legal. Previa explicaci6n de los procedimientos a realizar en la valoraci6n, la 
importancia de los mismos para el proceso judicial a administrativo, se diligencia el 
consentimiento informado, se toma firma y huella dactilar del indice derecho del 
examinado en el oficio petitorio def indice derecho , del representante legal: cesar 
augusto salguedo diaz 73582510 defensor de famtlia, en el consentimiento informado 
Motivo de la peritaci6n: la fiscalia general de la naci6n par media de su unidad CAIVAS, 
ordena realizar a PEDRO FLOREZ RAMOS, valoracion de edad, mediante oficio 
fechado 11 de octubre del 2014, con NUC 130016008779201400105. 
Refiere el examinado : " EN FAeEBGOK HICIERON UNA PUBt: C1tC10N DE UN 
PASEO Y YO rv1E ANOTE Y YO LE COMENTE TRE:S AMIGOS Ql:J HABIA U 
A SEO, para gue todo_s fueramos eran nos americanos corral fin de----cf1ve1tlmo , 
hab1an d1cho que ~i 16an muJeres Y. teman sexo le pagan""tln tlfon"'d p-escro mas y 
que los demas que fueran a la rsla aunque no tuv1eran sexo le ban a pagar 400 000 
pesos Nos encontramos todos en una calle del educador , eramos como 20, no 
fuimos en los buses hasta la sociedad portuaria de manga, y nos recogieron dos yates, 
llegamos a una isla y nos encerraron las gringas, y nos comenzaron a brindar dulces, 
mekatos, chitos, empezaron a llamarnos uno por uno, par grupos para conocer la isla y 
haber que muchacha le agradaba a cada proxeneta. Yo he tenido sexo con mi pareja, 
pero en la isla no estuve sexo con nadie pro que estaba acompanado de mi pareja que 
es otro menor. y si el no estuviera tampoco hubiese tenido nada. yo nunca me habia 
vista con esa gente jamas. de pronto coma a la media hara llegaron las fuerzas aereas 
militares de colombia y nos encerraron para que no salieramos y ahora nos trajeron 
para que nos hagan edad. 
ANTECEDENTES: Sociales: refiere ser gay .. Familiares: ninguno. Patol6gicos: ninguno. . 
Quirurgicos: ninguno. Trauma.ticos: ninguno. Hospitalario_.s: ninguno. Psiqu~i i os: /, 
ninguno. Toxico16gic_os: ninguno. .· ~- -~ . ~ -~· 
DATOS ANTROPO , TRICOS: Peso: 58 kg, ~- In. /~/ ~ ~:;'. ~ 

I/ . ., , iaAr •• • t\3'. J 
GILFREili9 - • - -ONTRERAS PASTRANA RITA 0EL CA~ LOPERP: EN0ZA·-----·-·- -<t,_) 

11110/2014 17:19 SERVICIO FORENSE EFECTIVO Pag. 1 de2 
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6. Descripclon clara y precisa de la forma, tecnica e instrumentos utilizados 

Para esta entrevista se aplic6 el protocolo SATAC marca registrada de Corner House que 

incluye etapa~ de Simpatfa, ldentmcaci6n de anatomia, indagaci6n de Tocamientos, 

eseenario de Abuso y Cierre, modificados segun el nivel de desarrorro del entrevistado. 

lnicialmente, se dieron las indie<lciones para la entrevista, en relaclon a "Jo que el NNA no 

entienda, No sepa o no recuerde y se aclar6 la importancia de hablar solo la verdad". 

La entrevista se lleva a cabo en la ~mara de Gesell, programa de compulaci6n Embedded 

Net DVD R HIK VISION. Ubicada en las oficinas de ICBF CAIVAS Casa de Justicia de 

Canapote 

7. Resultados de la actividad investigatJva (Descripcion clara y precisa de los 
resultados): 

El dia 11 de octubre del 2014 se dio inic16 a las entrevistas de los NNAs: 

7 1. NNA Pedro Fl61'11Z Ramos de 17 anos de edad, vive en· San Fernando ca lie Santander 

19 A - 05 puede ser ubicado en su telefono 3016727616. Con quien dio a conocer que 

el miercoles anterior a la entrevista, t. . . !, , c @r "acec;x:,I( o- .,.,;; ,11;tac on de 1.1n 

~ en :as,ctta !uer2 ~e •;; ,rudad, ~odes los oagos. lie;;, 1 11 ,e, 111uc11a fiesta yv.i .i 

di JH.li: ag~a ::•.ie al mlY.lSaJe 18 ueg6 de una conOC!Ga acle,rando Qtie <IC -ecuerda 

la cuallfa ~.;,:; noml:ire <le a:..ie11 dio a CDIX"ce• dtchc P.!!eo - rma _su,:;, ~• le avls6 a -mos 

,amigQS de Pl. -s1r;.i<imo a s,; ua•eja. Refiere que los ib(ln a recoger en la tercera cal!e 

del educador el dia de hoy temprano, Juego llegaron a la bahia los encerraron, refiere 

___ ..... ___ .mil.._\/ ~ 

Al preguntarle sobre el punto 

de encuentra y como los reconocia menciona a un • , .. ~1,ai;n,tc ~ ... r-a eumlace con 

ii ,. se le pide que lo descdba ya que afirma que no sabe el nombre de el, y 

afirrna _que es uno de los que capturaron, lo describe como un pelado ni'tan blanco 

afirma que liene la piel·pareclda a la de la entrevist.idora (lriguel'\a), que fame el pelo 

DIRECCl◊N SECCIONAl CUERl'O T£GNICO OE INVESTIGACION - SECCION ll'lV~11GACIONES 
CENTRO O? ATENClOII INTicGRAL E ll'NESTlGACION PARA "IC'TlMAS CE AS USO SEXVAL (CAl'IASJ 

cil~lfl:t, S.CTf.o TMC(IS Sfa'JI' ~M />~~~ ~t H"\7 •1ft. hlllf'IIIN 616116!5 

P09ino 2 de 6 

BORYS 000217 
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RAMA JUDICIAL 
REPUBLICA DE COLOMBIA 

DEPART AMENTO DE BOLIVAR 

~ 
JUZGADO PRIMERO PENAL DEL CIRCUITO 

CON FUNCIONES DE CONOCIMIENTOS 
CARTAGENA 

Cartagena, 2 de octubre de 2020. 

ASUNTO A TRATAR: 

A continuaci6n, una vez el Juzgado en audiencia anterior anunci6 el sentido de! fallo 
condenatorio, se procede a dar lectura a la sentenda en la que se individualizara la 
pena a imponer al senor ELKIN ARNULFO PENA BERNAL, servidor de la Fiscalfa 
General de la Nacion, y acusado de los delitos de CONCUSION y ABUSO DE LA 
FUNCION PUBLICA. La sentencia se dicta una vez se ha advertido que no concurren 
en el proceso nulidades que afecten o impidan ta! pronunciamiento. Veamos: 

FUNDAMENTOS FACTICOS: 

El dia 9 de julio de 2015, los exalcaldes de San Martin de Loba, RODRIGO MORALES 
DIAZ, AQUILES MIRANDA SALAZAR y JAIME AISLANT GIL, recibieron una visita 
inusual e inesperada en su municipio, por parte de dos servidores de la Fiscalia 
Seccional de Cartagena y de un particular de nombre JOSE. La visita era liderada por 
ELKIN PENA BERNAL, y tenfa como prop6sito dar a conocer a los exalcaldes, una 
supuesta citaci6n de la Fiscalfa Especializada de Cartagena por una investigaci6n 
penal por malos manejos de los recursos de Salud. 

En efecto, el funcionario, ELKIN PENA BERNAL. en su calidad de Jefe de Seguridad 
de la Fiscalia Seccional de Cartagena, se desplaz6 hasta San Martin de Loba 
empleando un vehiculo de la entidad y schizo acompafiar de un conductor, JUAN 

CARLOS MANCERA, adscrito a la Direcci6n Seccional de Cartagena. Con ellos, come 
se dijo antes, estuvo un sujeto de nombre JOSE y el que luego se identificaria como 
DEIWIN CASTILLO. 
En la inusual visita se presentaron dos circunstancias muy curiosas. 

Una, que la Fiscalia no habia autorizado el desplazamiento de sus servidores tal como 
lo certificaron las directivas del ente acusador y dos, que se instrumentaliz6 al 
Comandante de Polida de San Martin de Loba, FABIAN SANCHEZ LEOPARDO pues 



Bates #001276

... 
ET.KIN AJll'iULFO PENA BERNAi, 

CONCUSION y AB USO ns LA FUNCION PUBLICA. 
RAD: 1J00160990ll810I 5-00001 

)'JJ_21602.-

se le solicit6 apoyo con lo de la notificaci6n y el policial lo presto, convencido que se 
trataba de una colaboracion interinstitucional. 

En todo caso, se sabe que, personalmente, s6lo se notific6 a JAIME AISLANT GIL. 

Los exalcaJdes para atender o para cumplir con la supuesta notificaci6n, se 
trasladaron hasta Cartagena el dia 29 de Julio de 2020 y para esos di~s, PENA 
BERNAL estuvo en contacto con ellos, a traves de un abonado telef6nico que el dia 

de la visita a San Martin de Loba, le habia facilitado a AlSLANT GIL. El servidor de la 
Fiscal(a ELKIN PENA BERNAL y el sujeto conocido como JOSE, abordaron a los 
exalcaldes y las constriiieron a pagar una suma equivalente a CU ARENT A MlLLONES 
($40.000. 000.oo) DE PESOS con el fin de "colaborarles" con su proceso. 

Y, coma las victimas advirtieron a los peticionarios, por un lado, que no tenian esa 
cantidad de dinero y, por otro, que conforme a los hechos, eran ajenos al manejo de 
los recursos de la salud ya que estos se giraban directamente a las EPS y que esos 
fondos no eran manejados por los alcaldes; los agentes de la coacci6n variaron su 
estrategia sobre la marcha yes cuando PENA BERNAL ratifi.ca la exigencia, con la 
variante de que las peticiones econ6micas se justificaban para tratar de neutralizar 
a un testigo privado de la libertad que acusaba a las exakaldes de tener vinculos con 
el paramilitarismo ante la justicia transicional. 

En las investigaciones de la Fiscalia, tendientes a establecer la secuencia, dinamica y 
mecanismos empleados para hacer las exigencias economicas indebidas, se 
determin6 desde que lineas telef6nicas se hicieron tales requerimientos. Los 
abonados telef6nicos empleados, corresponden a los numeros: 319-3209006, 350-
6849093, 317-6470663, 312-6042202 y 301-6623375. 

En Cartagena, el dia 30 de julio de 2015, si bien no hicieron entrega de los 40 mill ones 
de pesos exigidos, los exakaldes s[ entregaron a PENA BERNAL, una cantidad 
menor: 7 millones de pesos. La entrega se hizo al interior de un vehiculo conducido 
por PENA BERNAL, ta! como lo testimoni6 JArME AISLAN GIL. Posteriormente, los 
exalcaldes hicieron consignaciones y giros a EFRAIN RIVEROS GONZALEZ con las 
entidades BANCO DE BOGOTA y EFECTY, tal como qued6 confirmado conforme a la 
busqueda selectiva en base de datos. 

Las referidas consignaciones se hicieron a nornbre de EFRAIN RIVERO GONZALEZ 
por los valores de TRES MILLONES OCHENTA Y NUEVE MIL SETENCIENTOS PESOS 
($3. 089.700.oo), UN MILLON NOVECIENTOS DIEZ MIL TRESCIENTOS DIEZ PESOS 
($1. 910.310.oo), CUATRO MILLONES NOVECIENTOS CATORCE MIL QUINIENTOS 
PESOS ($4. 014.500.oo) y DOS MILLONES NOVECJENTOS CUARENTA Y OCHO MIL 
PESOS ($2. 948.000.oo). los dias 6 y 10 de agosto de 2015, respectivamente. 
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En relaci6n con las llamadas telef6nicas, se logr6 confirmar que el flujo de llamadas 
entrantes y salientes, corresponde a uno de los abonados telef6nicos de ELKIN PENA 
BERNAL (3193209006) y el receptor es el exalcalde JAIME AISLANT GIL en su 
abonado (3114072901). A su vez, del numero 3214322907 -que corresponde al 
sujeto de nombre JOSE- tambien se confirmo comunicaci6n con el abonado 
telef6nico de JAIME AISLANT GIL, y se efectuaron las mismas exigencias econ6micas 
indebidas. 

En cuanto a la identificaci6n del procesado, es bueno seiialar que a ELKIN ARNULFO 
PENA BERNAL se le reconoci6, mediante album fotografico por los exalcaldes JAIME 
AISLANT GIL, A QUILES MIRANDA SALAZA Ry el entonces Comandante de la Estacion 
de Polida de San Martin de Loba, Intendente FABIAN SANCHEZ LEO PARDO, como la 
misma persona que se hizo presente en San Martin de Loba el dia 9 de juJio de 2015. 

ldentificaci6n que concuerda con el dicho del conductor de la Fiscalia, JUAN CARLOS 
MANCERA, quien, bajo la gravedad del juramento, corrobor6 que efectivamente para 
el mes de julio del 2015, acompafi6 en calidad de conductor a su coordinador, ELKIN 
PENA BERNAL, porque se lo habfa solicitado y el viaje se realizo junto con un amigo 
de PENA BERNAL conocido coma JOSE o el Dr. 

Y, el testigo JUAN CARLOS MACERA, agreg6 que lo reconoda - a JOSE-porque es un 
sujeto que con frecuencia visita las instalaciones de la Fiscalia en Cartagena. 

Par ultimo, en el proceso tambien se estableci6 que era usual que ELKIN PENA 
BERNAL empleara el mismo modus operandi en cuanto a instrumentalizar a sus 
compaiieros de trabajo para realizar citaciones a aJgunos comerciantes de 
Cartagena. Una de estas practicas, las relat6 a plenitud en su jurada CESAR GABRIEL 
G6MEZ OSORIO. Induso, mostr6 copia del documento en el que PENA BERNAL se 
atribufa las calidades de servidor judicial. 

IDENTIDAD DEL PRQCESADO: 

Se trata del ciudadano ELKIN ARNULFO PENA BERNAL, identificado COf! la C.C. No. 
77.193.356 de Cartagena, nacido el 24 de diciembre de 1978 en Valledupar, vive en 
uni6o, libre, dos hijos e hijo de ALIX BERNAL y ELKIN PENA, de profesi6n abogado y 
servidor de la FiscaJfa Seccional de Cartagena para la fecha de los hechos, cumplia 
funciones de Coordinador de Seguridad. 

CALIFJCACION IURIDICA: 

La Fiscalfa General de la Nacion acus6 a ELKIN ARNULFO PE&A BERNAL de dos 
punibles. Uno, CONCUSI6N (Art. 404 del C.P.) y el otro, ABUSO DE FUNCIOf-1 PUBLICA 
(Art 428 del C.P.). La acci<'in delictiva corresponde a un concurso de delitos (An:.28 
del C.P.), CONCURSO HETEROGENEO SUCESIVO. 

Centro Plazoleta Benk.os Bioho - Com_p,l~jo Judicial SPA " Oricina 402 
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Tambien la Fiscalia atribuyo a PENA BERNAL, el agravante generico previsto en el 
Articulo 58 del C.P. Numeral 10, E;!sto es, la circunstancia de mayor punibilidad por 
haber actuado en coparticipacioil criminal. 

ACTUACION PROCESAL 

La Audiencia de Imputacion; la audiencia de imputaci6n se celebr6 el dia 8 de 
marzo de 2016. Se realiz6 ante el Juzgado Quinto Penal Municipal con Funciones de 
Control de Garantias de Bogota. Los delitos por los que se acus6 a ELKIN ARNULFO 
PE~A BERNAL son el de CONCUSION en concurso con ABUSO DE FU NCI ON PUBLICA 
y con circunstancias de mayor punibilidad por haber obrado en coparticipaci6n 
(artfculo 58 numeral 10) a titulo de coautor modalidad dolosa. 

El escrito de acusacion se presento el dia 8 de mayo de 2016 y el proceso se avoc6 
por el JUZGADO lo PENAL DEL CIRCUITO DE CARTAGENA, el dia 2 de junio de 2016. 

La Audiencia de Acusaci6n: la primera sesi6n se Ilev6 a cabo el dia 1 !! de julio de 
2016. En su momento, la defensa solicit6 1a nulidad del acto de imputaci6n pues a 
juicio del togado se violaba flagrantemente el principio del non bis in {dem pues se 
argumentaba que la CONCUSION contemplaba el ABUSO DE FUNCION PUBLICA La 
Defensa apel6 la negativa a reconocer la supuesta irregularidad sustancial, y qued6 
en suspenso la audiencia mientras el Tribunal Superior de Cartagena definia la 
discqsion juridica. 

El Tribunal Superior de Cartagena, confinn6 la negativa del Juzgado a reconocer 
nulidad en este caso. La decision del Tribunal data del 9 de agosto de 2016 y se 
advifti-6 que se trataba de un asunto que debfa debatirse en el juicio oral por guardar 
relaci6n con la responsabilidad del procesado. 

La i:!-Udiencia de acusacion se continu6, una vez confirmado el tema de la nulidad por 
el Tripunal Superior de Cartagena, y la acusacion se formaliz6 -y fina1iz6-el dfa 28 
de abril pe 2020. 

La 31f~Jencia preyaratorja: Se celebr6 el dfa 29 de mayo de 2020. 

La ~pdiepcla de Juicio Oral: se celebr6 los dias 2 de julio de 2020, 4 de septiembre 
de 2020 y el dia 9 de septiembre de 2020.-

DE LAS PRUEBAS: 

El periodo probatorio en el juicio oral, se adelant6 en las audiencias del 2 <:le julip de 
2020 y el 4 de septiembre de 2020. Por ello, se reseiiaran las probanzas practicadas 

Centro Plazolera Bcnkos Bioh6 - Complcjo Judicial SPA - Oficina 402 
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en julio y luego las de agosto. Es bueno advertir que las partes no celebraron 
ESTIPULACIONES PROBATORIAS. Veamos: 

PRUEBAS PRACTICADAS EL 2 DE JULIO DE 2020: 

Documentales: 

La Fiscal, al inicio de la audiencia portratarse de documentos autenticos, aport6 los 
siguientes documentos publicos: Resoluci6n de nombramiento, acta de posesion y 
manual de funciones del servidor, ELKIN PENA BERNAL. El Juzgado admiti6 estas 
pruebas Conforme a la preceptiva del articulo 425 del C.P. P. por tratarse de 
documentos autenticos (Corte Suprema de Justida, Rad. 46278 del 12 de Julio de 
2017). 

Testimonial es: 

1.- Testimonio de JOSE VICENTE COGUA ROJAS. 

Es bachiller, perito en dactiloscopia y servidor de la Fiscalia del Grupo de Lofoscopia 

con 26 aiios vinculado al CTI. Se encarg6 de verificar la identidad del procesado 
mediante orden de trabajo ( reseiia dactilosc6pica, datos biograficos y cotejo ). 

El testigo se le encarg6 la misi6n de verificar la identidad del procesado, en 
cumplimiento de la orden de captura en contra de ELKIN PENA BERNAL. Su informe 
de investigador de laboratorio FPJ-13, data del 7 de marzo de 2016. 

2.- Testimonio de JAIME AISLANT GIL. 

Es administrador de empresas agropecuarias con 67 afios de edad para la fecha de 
su jurada. Narr6 los hechos yen especial, lo sucedido el dia 9 de julio de 2015 cuando 
se present6 a su residencia ELKIN PENA BERNAL en la Patrulla de la Policfa a 
notificarlo de un proceso en su contra, acompafi.ado del Comandante de la Polida de 
San Martin de Loba y con otro funcionario. La notificaci6n se efectu6 en horas del 
mediodia y la citacion se le hizo para la Fiscalfa de Cartagena, el 30 de junio de 2 0 15. 
El proceso se dijo que era por malversaci6n de los fondos de la salud. 

Ese dia tambien se notific6 a otros dos exalcaldes, pero a ellos no se les notific6 
personalmente por no estar en sus viviendas. Luego, cuando se desplazaban a 
Cartagena, los llam6 el amigo de ELKIN PENA BERNAL, de nombre JOSE y los cit6 
en una cafeteria en inmediaciones de la Fiscalia. 

El dia 30 de julio de 2015, los embarcaron en un vehiculo y les mostraron el proceso. 
Sin embargo, como RODRIGO MORALES DIAZ, uno de los exakaldes y abogado, 

Ceutro Pla.ooleca Beokos Bi oho • Complejo Judicial SPA - (Hie in a t02 
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advirtio que ese proceso no los vinculaba pues en su cargo no administraron fondos 
de salud pues los dineros les llegaban directamente a las EPS. 

En ese entendido los peticionarios de dinero indebido variaron las condiciones y !es 
aseguraron que el tema era mas grave pues existia una acusaci6n en su contra por 
ser auxiliadores de grupos al margen de la ley y que habfa un testigo que los acusaba. 

El testigo AISLANT GIL hizo claridad en cuanto a que la petici6n inicial era por 
cuantfa de 100 millones, pero los cxalcaldes negaron tener la posibilidad de reunir 
ese monto de dinero. Entonces acordaron el valor de 40 MILLONES DE PESOS y el 
pago en la medida de sus posibilidades. 

Muy a pesar de la "rebaja", les insistieron la entrega de una parte de los dineros de 
manera inmediata y por eso, consiguieron 7 millones de pesos junto con RODRIGO 
MORALES DIAZ y AQUILES MIRANDA SALAZAR. La entrega se hizo en el vehiculo y 
estaba JOSE y PENA BERNAL, este ultimo conducfa el vehiculo. 

El testigo JAIME AISLANT GlL asegura que posteriormente, en el mes de AGOSTO, se 
vieron o bligados a girar 5 millones de pesos. El dinero se le envio a EFRAIN RIVEROS 
y la consignaci6n la realiz6 JOSE DE JESUS RAMOS. Otros 10 millones de pesos 
tambien se consignaron a nombre de EFRAIN RIVEROS 

Y, cuando se le pregunt6 a AISLANT GIL por que entregaron dineros justifico su 

comportamiento alegando que trataron de neutralizar un escandalo en contra de su 
hermano pues se encontraba en medio de un proceso electoral pues aspiraba a la 
Alcaldia de San Martin de Loba. Con la perdida de las elecciones, no los molestaron 
mas. 

El testigo se encarg6 de dejar en claro en su jurada que el mismo ELKIN PENA 

BERNAL le anot6 su abonado telef6nico para permanecer en contacto y el lo dej6 
anotado a mano en el oficio de citacion como se evidenci6 cuando la Fiscal le puso de 
presente el documento (Telefono 3193209006). 

lndica queen muchas oportunidades PENA BERNAL lo llam6 para recordarle el 
compromiso e insiste en que el proceso electoral de su hermano era su punto debil 
pues su temor se fundaba en que muchos inocentes han sido perjudicados por los 
bandidos. 

A la pregunta de la Fiscal de si averiguaron si en realidad tenfan procesos en la 
Fiscalia, dijo que no y agreg6 que nunca los citaron a ninguna audiencia. Tambien 
admiti6 haber entregado 7 millones; 5 millones y 10 millones. 

!hat ; Flazolua ft .nt . Mi ;hJ !fompt.j J :Jicial 8P, !Hi .ina 402 
Centro Plazolcla Bcnkos -'lj.PA.9:gen!r<tnwJf~fal utlicial SPA • Oficina 402 
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Nos confinna que realiz6 reconocimientos fotograficos tanto del seiior ELKIN PENA 
como del sujeto llamado JOSE y precis6 queen tres oportunidades se encontr6 con 
el procesado personalmente. 

Por ultimo, sen.ala que los giros realizados se hicieron por intermedio del BANCO DE 
BOGOTAy EFECTY y lo hicieron a traves de NICOLAS JOSE LOPERA, quien Jes presto 
la cuenta. 

3.- Testimonio de EDWIN FABIAN SANCHEZ LEOPARDO. 

Es intendente de la Policia Nacional y tiene 21 aiios vinculado a la Policia. En la 
actualidad, se encuentra laborando en el Departamento del Valle, pero tambien 
trabaj6 en Bolivar. Sefiala que en el municipio de San Martin hizo las veces de 
Comandante de la Polida entre los afios 2013 al 2015. 

Record6 con exactitud los hechos relacionados con este caso pues sucedieron en 
junio de 2015, y por esos dias lo trasladaron para el Municipio de Norosi (Bolivar). 
Ocurri6 que unos sen.ores se identificaron con el carnet de la Fiscalia y le solicitaron 
el favor de que los acompaiiara a entregar unas citaciones. 

Dijo que se trataba de tres funcionarios. No tenian vehfculo porque el acceso a San 
Martin de Loba se hace en lancha. Indica que solo entab16 comunicaci6n con uno de 
ellos. Los acompafi6 a las diferentes direcciones de los exalcaldes. El nunca se baj6 
del vehfculo y recuerda que solo encontraron al senor AISLANT GIL y que para esa 
epoca su hermano era aspirante a la Alcaldfa. 

En las otras partes que visitaron no encontraron a las personas. Agrega que a Ios 
exalcaldes los conoda y que tenia mas presentes es el senor JAIME AISLANT GIL. 
Explic6 que la persona con la que se comunic6 y le solicito apoyo, dijo llamarse 
ELKIN. Seftala que nunca se volvi6 a entrevistar o supo de el, hasta que l,l Fiscalia lo 
cit6 a Aguachica para una diligencia de reconocimiento o identificaci6n fotografica. 
Entonces lo reconoci6 como la persona que acudi6 ante el y que le solicit6 ayuda para 
ir a entregar las citaciones. 

Advierte que de la diligencia no hizo anotaci6n en los libros de la entidad. Insiste en 
que todo le pareci6 normal y por eso no tom6 mayor prevision. 

La Defensa le pregunt6 sobre su reconocimiento de una persona 11amada ELKIN y 
tambien se le pregunt6 sobre si el Intendente habia tenido contacfo con· los 
exalcaldes. Confirm6 lo de su encuentro con ELKIN y neg6 haber escµcl:Jado las 
conversaciones o dialogos sobre exigencias econ6micas. Sin embargo, la fiscal en el 
contrainterrogatorio le solicit6 que aclarara si habfa vis to la entregq. de I~ citaciones 
mencionadas y el testigo se ratific6. Dijo que s( lo presenci6. 

Centro Plazolcta Bcnkos Bioho - Complcjo Judicial SPA - Oficina 402 
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Es servidor de la Fiscalia, hace parte del grupo de protecci6n y esta vinculado al ente 
acusador desde el 2005. Es el encargado de la unidad de soporte canino. Es bachiller 
academico. 

Narro en su jurada queen el afio 2015 tambien hada parte del grupo de protecci6n 
y estaba adscrito a la unidad de soporte canino y su coordinador era ELKIN PENA 
BERNAL. 

Explic6 que, entre otras, las funciones de su coordinador, eran las encargarse de 
realizar Ios diferentes apoyos de esquemas de seguridad y Ios estudios de seguridad 
de cada sede, pero que no era su funci6n el Uevar citaciones pues ese era un asunto 
ajeno a su misi6n ( no estaba entre sus deberes llevar citaciones ). 

Se refiri.6 a que ELKIN PENA BERNAL en una oportunidad-lo llama a la oflcina de 
seguridad solicitandole que le llevara una citaci6n a un establecimiento de comercio 
en el Mercado de Bazurto en Cartagena. Es claro en cuanto a que su Jefe no le entreg6 
mas dato ni instrucciones. 

Sigue diciendo que el cumpli6 con la orden de !Levar la citaci6n. Uno de los 
trabajadores Io atendi6, pero se mostraba muy reacio a recibir. Era una citaci6n 
firmada por el seiior ELKIN. lndica que le sac6 copia y guard6 el recibido de la 
citaci6n. De regreso en la oficina, le hizo saber que le habian recibido la citaci6n, pero 
siempre qued6 con sospecha pues no estaba entre sus funciones ni las de el, ese tipo 
de diligencias. 

La Fiscal le pregunt6 al testigo si el habfa entregado esa citaci6n a la Fiscalia y si 
recordaba su contenido. El testigo admiti6 haber entregado la citaci6n y dijo que la 
citacion correspondfa a ALVEIRO JIMENEZ y se le pedia preguntar en el primer piso 
por ELKIN PENA BERNAL. 

En la practica del testimonio se ingres6 como prueba la citaci6n. La misma estaba 
firmada por PENA BERNAL y dirigida a JUAN CARLOS RAMIREZ con fecha junio 16 
de 2015. La cita era para el 18 de junio de 2020, a las 9 am. y Ia autoridad que citaba 
era el TRlBUNAL DE LA UNIDAD NACIONAL ESPECIALIZADA DE JUSTICIA 
TRANSJCIONAL. 

Tambien se le pregunt6 al testigo sobre si habfa tenido inconvenientes con el senor 
ELKIN PENA BERNAL, se refiri6 a que existian rumores de que el sefior PENA 
BERNAL se iba a vengar. Se dijo ademas de que habia viajado al municipio de San 
Martin de Loba pues se not6 su ausencia y ALEXIS AVILA habia comentado que se lo 
habfa notificado verbalmente. 
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Y, se refiri6 a una segunda citaci6n a nombre de ALVEIRO, citaci6n que debi6 llevar 
ALEXIS AVILA, agente se proteccion, 

Da cuenta de queen el tiempo que estuvo como coordinador se notaba mucho las 
reuniones que ten1a en la oficina. Las dificultades con los compafieros eran por las 
programaciones del dfa a dia. 

El Defensor contrainterrog6 al testigo sobre la citacion en el mercado de Bazurto y 
cuestion6 al testigo pues si esa acci6n le pareci6 sospechosa par que no se opuso. El 
testigo advierte que not6 la sospecha al momenta del reciba y de regreso de la 
entrega es cuando analiza la situaci6n. 

En cuanto a por qu_e no denunci6 esos hechos, dijo que no tenfa la certeza ni claridad 
respecto a que se trataba la citacion. La defensa le pregunto entonces por si habfa 
presenciado cuando PENA BERNAL rea1iz6 exigencias dinerarias y el testigo neg6 
haber presenciado tal conducta del sefior PENA BERNAL. Mucho menos, lo de las 
citaciones de las comerciantes de Bazurto. 

5.-Testimonio de JORGE ARRIETA BERTEL. 

Es un servidor de la Fiscalia con unos 15 afi.os en la instituci6n. Labora en el area de 
protecci6n (desde agosto de 2005}. En el afio de 2015, su Jefe lnmediato era el sefior 
ELKIN PENA BERNAL, como Coordinador Seccional BoHvar y la Dra. MARY ELCY 
CANAS S[LVA como·lider regional. 

Explic6 que las funciones del Coordinador eran las de realizar la programaci6n de 
los turnos, supervision del personal en las puestos de trabajo y parte de los estudios 
de seguridad en las instalaciones. Dijo que no tenfa labores judiciales ni atender a 
usuarios o testigas. 

Sobre si habfa tenido conocimiento sobre hechos de corrupci6n, el testigo respondi6 
negativamente. En su momenta, en la Fiscalia -su sitio de trabajo- se habfan hecho 
unas comentarios en los que se decia q ue PENA BERNAL habfa perdido unos dineros 
de unos politicos, pero se trataban de comentarios de pasillos. 

Se refiri6 a que a HUMBERTO RANDIAL le habfa realizado consignaciones a PENA 
BERNAL. 

Precis6 que no ha tenido diferencias con el procesada sino discusiones normales 
sobre la programacion o por el acompafi.amiento de detenidos pues esa 
responsabilidad no era de esa unidad y ello debia ser avalado por la coordinadora 
regional. 
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Da cuenta que cuando se reintegr6 le reclam6 porque no lo saludaba y el le dijo que 
no lo hada porque no eran amigos ni enemigos. Narro que le ayud6 a vender un 
vehiculo y le hizo contacto con FABIAN ARNEDO. 

Admiti6 que de los actos de corrupci6n que conoci6 en contra de PENA BERNAL 
todos eran cometarios de pasillo. Descart6 denunciar a PENA BERNAL por los temas 
de su direccion que no compartia porque el era un funcionario de Direcci6n, pero el 
lo inform6 a la lider regional y nunca atendi6 esas 6rdenes. 

Se le pregunt6 por RAN DIAL y dijo que ELKIN PENA BERNAL le pidi6 el favor de que 
le consignara unos clineros. Que tambien conoci6 de los desplazamientos de PENA 
BERNAL al sur de Bolivar. 

Finalmente, y en respuesta al defensor, el declarante admiti6 que en algunas 
oportunidades acompafi6 a PENA BERNAL en comisiones a las ciudades de 
Barranquilla, Magangue y Santa Marta. 

6.- Testimonio de JUAN CARLOS MANCERA GUZMAN. 

Dijo laborar para la Fiscalfa en el area de protecci6n desde el afio 1999. Precis6 que 
para el aii.o 2015, cumplia la funci6n de escolta del Director de Fiscalia y conductor. 
Su Jefe lnmediato era ELKIN PENA BERNAL. Acept6 haberse despla:z;ado a San 
Martin de Loba en apoyo del Jefe de Seguridad ELKIN PENA BERNAL en el afio 2015 
sin precisar la fecha. 

Ese dia, su coordinador, ELKIN PENA BERNAL lo recogio a las 4.00 am yen el 
vehfculo venia otra persona al que le dice "el Dr.". Llegaron al Banco Magdalena y en 
una chalupa se trasladaron a San Martin de Loba. 

Hablaron con el Vigilante porque la Fiscal de Torno no estaba en el momenta. Le 
dijeron que era una revista de seguridad. Lu ego, llegaron a hablar con el Comandante 
de Policia y el los acompafi.6 a repartir varias citaciones. Advierte que el Director 
Seccional tenfa conocimiento del viaje y se desplazaron en un vehiculo oficial. 

El particular "El Dr." ya venia con- PENA BERNAL y el manej6 hasta el Banco 
Magdalena. Llegaron al media dfa a San Martin de Loba. PENA BERNAL le hizo saber 
que se iba a realizar una visita a la sede, visitas que se realiza cada tres meses. La 
Fiscal del lugar les tramit6 el cumplido el mismo dfa. 

Manifesto que no sabia que se iban a entregar citaciones. Llegaron a la Estacion y el 
comandante les presto colaboraci6n. Al momento de la entrega de las citaciones, 
como estaba en la parte de atras del vehlculo, no se baj6. 
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Hizo claridad que solo un exalcalde estaba y por ello, las otras citaciones se 
entregaron a familiares. [ndica que el procesado PENA BERNAL si se baj6 y 
estuvieron hablando con el citado. No escuch6 de que hablaron. Confirma que PENA 
BERNAL habl6 personalmente dos minutos o un minuto. 

En San Martin estuvieron como dos horas y despues de cuatro de la tarde salieron 
desde el Banco Magdalena para Cartagena. Deja en claro que el encargado de 
gestionar las comisiones es el Jefe y este le habia dicho que no habia problemas. Con 
todo, la Comisi6n no se pag6 muy a pesar de llevar el cumplido pues habfa un 
desacuerdo. 

Dijo que es usual que a los jefes de seguridad se les solicita apoyos para citaciones. 
Le pareci6 un procedimiento normal. Nunca ha tenido inconvenientes con PENA 
BERNAL yes su amigo pues es "buen jefe". 

En el regreso, el testigo dijo que como se sentia cansado le entrego el tim6n a ELKIN 
PENA BERNAL como en Plato. Llegaron a Cartagena como a la 1:00 am. Niega 
conocer de citaciones firmadas por el Jefe de la Seguridad. 

Admiti6 que en la Fiscalfa de Cartagena se escuchaban comentarios de que habfa 
actos de corrupci6n, pero no la constaba que su jefe haya recibido dinero pues son 
solo rumores de pasillos. No tiene ningun inconveniente con su jefe. 

En contrainterrogatorio confirm6 que era escolta del Director Seccional VICENTE 

GUZMAN y que se desplazo en et vehiculo de la Direcci6n (KGF 921) y que el director 
autoriz6 el prestamo de! vehiculo para ir a San Martin de Loba. 

Se le pregunt6 por el tramite del pago de los viaticos ante el Director Administrativo, 
Dr. IVAN MORALES. Sefiala que no se pagaron, supuestamente porque la 
autorizaci6n correspondia a Bogota. Explica que tal gcsti6n no fue nada oculta (la 
conocia tanto el Director Administrativo como el Director Seccional). 

El defensor se refiri6 a un oficio en el que PENA BERNAL le redama al Director 
Administrativo por el no pago de los viaticos y da cuenta de q ue si se inform6 al nivel 
central. Explica que por vacaciones del titular y con ocasi6n del encargo de la Dra. 
MARCELA YEPES, esta, por sus multiples ocupaciones, solo recibfa solicitudes con 
tres dias de anticipaci6n. 

La defensa cuestion6 al testigo sobre si el desplazamiento a San Martin de Loba se 
habfa realizado a espaldas del Director Seccional y del Director Administrativo, y el 
declarante lo nego. 
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En cuanto a por queen su entrevista se refiri6 (a) El Dr. como EFRAIN RIVERO, el 
testigo desmiente tal situaci6n y desconoce las razones por las que se hizo tal 
anotaci6n. 

Y, se vuelve a referir a que iba en la parte de atras del vehiculo y que una de las 
personas visitadas era un exalcalde, pero no recuerda su nombre._ De la conversaci6n 
dice que dur6 uno o dos minutos y que no escuch6 que se hiciera peticiones 
dinerarias. 

Sen.ala queen el recorrido casino se habl6 yen especial, PENA BERNAL y (a) El 
Doctor no hablaron de la mision cumplida en San Martin de Laba en cuanto a las 
notificaciones y volvi6 a calificar de normal hacer notificaciones por parte del 
coordinador de seguridad cuando se hacen desplazamientos a otros municipios. 

Descart6 conocer de hechos de corrupci6n y dijo que lo que se escuchaba eran 
rumores. Sin embargo, en su entrevista se refiri6 a lo que se decia en contra de PENA 
BERNAL. 

Finalmente, en cuanto al contrainterrogatorio, concluye que el Comandante de la 
Policia si se baj6 del automotor al momenta de notificar al exalcalde y explica que se 
qued6 a un lado. Pero aclara que el Director de Fiscalia no sabia que iban a notificar 
a los exalcaldes y que el Director Administrativo era el encargado de avalar las 
comisiones, pero el como subalterno confi6 en el tramite de PENA BERNAL. 

7.-Testimonio de OSCAR DARIO TARQUINO BARON. 

Es un servidor de la Fiscalfa General de la Nacion adscrito a la fecha a la Direcci6n 
Especializada contra el Narcotnifico y labora desde el 2014 con el ente acusador. 
Precis6 que cuando labor6 en la Direcci6n para la Seguridad Ciudadana (2014 a 
2019) se desempeii6 como verificador y analista. 

En el afio 2015 se le asign6 un caso que lleg6 a la Coordinacion de analisis criminal 
para apoyo a los Despacho de la Direcci6n de Seguridad Ciudadana yen el que, al 
parecer, la informaci6n daba cuenta de que un servidor de Ia Fiscalfa Seccional 
Bolivar habia realizado una solicitud de dinero a unos exakaldes de un municipio del 
sur de Bolfvar. 

lndica que el funcionario sindicado se identifico como ELKIN PEflA BERNAL y su 
accionar lo realizaba en compafiia de otro ciudadano. Como se decfa que los 
exakaldes les habian hecho entregas de dinero en un Banco yen la empresa EFECTY, 
la investigaci6n se bas6 en busqueda selectiva en base de datos abierta y busqueda 
selectiva en base de datos a los diferentes operadores de telefonia celular y a las 
entidades de remisi6n de giro. 

c~utro Plazoleta Beokos Bioh6 - Comp]ejo Judicial SPA - Oficina 402 



Bates #001287

ET,KlN AllNULJi'O PENA BERNAL 
CONCUSION y AIJUSO DJ;; LA FUNCION PUBl,TCA. 

RAD:l 10016099088'l0l5-00001 
JU 21602.-

Tambien se desplazaron hasta el municipio de San Martin de Loba a realizar 
entrevistas y reconocimiento en album fotografico. Reitera que la investigaci6n 
empez6 en septiembre u octubre de 2015. Entrevistaron a unos exakaldes que 
dieron cuenta de unas situaciones irregulares en las que un servidor Jes realiz6 unas 
exigencias de dinero que se materializaron de manera fisica o por consignaci6n o 
giro. La investigaci6n abord6 los analisis de la telefonia. 

Los actos investigativos quedaron documentados en informes. La investigaci6n la 
realiz6 con el compaiiero WILMER MENDEZ, pero el hizo las veces de investigador 
lfder. 

A partir del analisis de la fuente no formal (primer informe), la Fiscalia imparte unas 
ordenes de policia judicial. La orden mas relevante corresponde a la entrega de 
informacion por la empresa VIRGIN de un numero 319. En San Martin de Loba 
realizaron las entrevistas a los exalcaldes en las que se da cuenta de las exigencias 
economicas realizadas por el sefior ELKJN. Afirma el testigo que los exalcaldes les 
aportaron los recibos de las transferencias que realizaron a traves de un senor que 
les hacia el favor de consignar en Bancos y la entidad EFECTY. 

Y, cuando se le pone de presente por la Fiscal el informe elaborado por el 
investigador que rinde la presente Declaraci6n, se asegura que el seiior JAIME 
AI SLANT GIL les entreg6 la citacion que les llev6 ELKIN PENA BERNAL y dos recibos 
de giros realizados ante la empresa EFECTY (6 de agosto de 2015) y dos 
comprobantes de consignaci6n del Banco de Bogota (10 de agosto de 2015). 

Tambien se le puso de presente por la Fiscal, un informe donde se da cuenta de una 
indagaci6n en base selectiva de datos con respecto a DEWIN abonado de la empresa 
CLARO y de ELKIN PE~A BERNAL, cuyo telefono era de la empresa VlRGIN. 

El informe presenta dos partes, el primero, data del 21 de diciembre de 2015, 

expedido por la empresa de telefonfa CLARO y corresponde al numero 3214322907 
y era el que utilizaba el sefior DEWIN y desde donde llamaba al senor JAIME 
AISMANT. El segundo, corresponde al Numero telef6nico 3193209006 y se certifica 
que pertenece a ELKIN ARNULFO PENAL BERNAL. 

En el informe se p1asm6 una relaci6n de las llamadas entrantes y salientes. Tambien 
se da cuenta de la cantidad de Uamadas que se realizaron entre JAIME AISLANT GIL 
y PENA BERNAL. 

El numero del seiior JAIME AISLANT GIL es 3114072701. 
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En su declaraci6n, conforme al informe de polida judicial, da cuenta de los datos de 
cada Hamada (dfa, hora, duraci6n de la Hamada y cuantas se hicieron en total). Las 
llamadas realizadas son en total 20, conforme a la empresa VIRGIN. Los informes 
tenfan sus anexos ( respuesta de las em presas de telefonos ). 

En cuanto a la empresa EFECTY y los giros que se enviaron a EFRAIN RIVEROS, los 
exalcaldes dijeron que para los envfos se valieron de un tercero. El Informe es de 
fecha 21 de enero de 2016 y lo suscribe tanto el testigo como su compafiero WILMER 
MENDEZ. La respuesta la entreg6 la empresa EFECTY con relaci6n a la informacion 
aportada por JAIME AISLANT en su entrevista. 

Una vez cotejada las dos informaciones se determin6 quest se realizaron unos giros 
por parte del senor JOSE DE JESUS RAMOS BERRIO al senor EFRAIN RIVEROS 
GONZALEZ. Un giro por valor de $3.089.700 y el otro giro, por $1.910.300. Los dos 
giros se hicieron el 6 de agosto de 2015. El informe incluia los anexos que 
corresponden a los documentos de EFECTY. 

Se le pregunt6 al testigo TARQUINO BARON por las labores de policia judicial, 
correspondientes a los reconocimientos fotograficos y expuso que en febrero de 
2016 se trasladaron a San Martfn de Loba, recibir entrevistas y realizar el 
reconocimiento. 

Recuerda que AQUlLES MIRANDA y JAIME AISLANT, Iograron reconocer 
fotograficamente a PENA BERNAL como la persona que habia realizado las 
exigencias econ6micas. El informe mencionado tiene fecha de 11 de febrero de 2016. 

Por ultimo, en cuanto a la respuesta de por que no se reconocieron los viaticos a los 
servidores de Ia Fiscalia Seccional de Cartagena, el testigo sefial6 que se obtuvo una 
certificaci6n expedida por JORGE EDUARDO ROJAS PINZON, Director Nacional de 
Proteccion, y data del 25 de enero de 2016 (via correo electr6nico). El infonne de la 
Direcci6n Nacional de Protecci6n tiene un equfvoco, pero la fecha correcta es la fecha 
del correo. Se argument6 que habia consultado a la Hder nacional y ella manifesto 
que no habfa sido autorizada Ia comision para los dias 13 y 14 de julio de 2015. 

Se pregunt6 por el abonado telef6nico del senor AISLANT GIL que correspondia a la 
empresa de telefonia CLARO. 

Se le hizo una pregunta complementaria sobre las diligencias de reconocimiento 
fotografico y el testigo hizo claridad en cuanto a la manera c6mo se realiz6 el 
procedimiento. 
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Es tecn6logo en investigaci6n Criminal. Labora para la Unidad Especial de 
Investigaciones. Tiene unos 8 afios de labores en la Fiscalfa, pero antes trabaj6 para 
el DAS. Ha sido Tecnico lnvestigador y ha realizado actividades de Policia Judicial. 
Estuvo Iaborando en la Delegada para la Seguridad Ciudadana (ai'io 2015). 

En la Delegada para la Seguridad Ciudadana hizo las veces de verificador y conoce el 
porque de la citaci6n pues corresponde a un caso adelantado por la Delegada de 
Seguridad Ciudadana. Dice que se recibio una denuncia de la Seccional de Bolivar y 

apoy6 a su compafiero TARQUINO. Su labor consistia en confirmar o desvirtuar la 
informacion recibida. 

En cuanto a las actividades adelantadas da a conocer que se realizaron entrevistas, 
reconocirnientos fotograficos, inspecci6n a lugares y busqueda selectiva en base de 
datos. Recuerda que la investigacion sefi.alaba a un funcionario de la Seccional 
Bolivar. Sus actividades de Polida Judicial quedaron documentadas. El servidor de 
la FiscaHa investigado respondia al nombre de ELKIN ARNULFO PENA BERNAL y 
agrega que induso, le correspondi6 realizar su captura. 

Y con respecto a las labores de investigaci6n, recuerda haber solicitado informaci6n 
a un Banco y para precisar, solicito que se le mostrara el documento para refrescar 
memoria. 

El informe data del 25 de abril de 2016, y corresponde a una busqueda selectiva en 
base de datos en el Banco de Bogota. Se determino la existencia de un giro a nombre 
de EFRAIN RIVEROS por $.4.914500, la transacci6n se realiz6 el dia 10 de agosto de 
2015. El encargado de realizar el giro se identific6 como JOSE NICOLAS LOPERA 
MONTOYA Tambien se realiz6 una busqueda selectiva en base de datos en la 
Empresa de Telefonia CLARO. La busqueda arroj6 que el mimero de celular usado, 
corresponde al 321432 2907. 

Otra de las actividades realizadas correspondi6 a un reconocimiento fotografico. 
Recuerda haber adelantado un procedimiento de reconocimiento fotografico, en el 
que participaron AQUILES MIRANDA, JAIME AISLANT y un funcionario de nombre 
JUAN MANCERA. 

La Defensa pregunto sabre el reconocimiento y en especial, sobre las personas 
encargadas de tal ,;econocimiento y fue enfatico en dar claridad en cuanto a que en 
esa diligencia no particip6 el investigador TARQUINO. Es mas: Adara que solo una 
persona realiz6 el reconocimiento pues a los otros, no se les consigui6. 
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Termin6 su jurada concluyendo que desconoce los reconocimientos adelantados por 
su compafiero OSCAR TARQUINO pero que en su ejercicio JAIME AISLANT GIL 
reconoci6 a DEWIN CASTILLO. 

PRUEBAS PRACTICADAS EL 4 DE SEPTIEMBRE DE 2020: 

9.- Testimonio de SORLEY SUAREZ ARIZA. 

Es investigadora de la Fiscalfa. Tiene 8 afios de estar vinculada a la Fiscalia y antes 
estuvo vinculada por 10 afios al DAS. Es lngeniera de Sistemas. Realizas actividades 
de analisis, regularmente de abonados telef6nicos. 

En el afio 2015 y 2016, laboraba en Seguridad Ciudadana (labor6 en esa unidad 
2014-2019). Sabe el porque de su Jurada pero no recuerda con precision. lndica que 
se trat6 de un analisis Link 

Y, en el desarrollo de la Jurada, a la testigo se le puso de presente el informe. 
Reconoci6 su firma. contenido del documento y fecha del mismo: 23 deabril de 2016. 
El objetivo de la diligencia -lnforme- era efectuar analisis link e ilustraci6n de flujo 
de llamadas para los abonados telef6nicos 3114072901, 3214322907, 
3193209006 y 3126042202. Estos son los resultados que se obtuvieron de esas 
indagaciones: 

• Abooado 3114072901, el operador report:6 como propietario al senor fAIME 
AfSLANT GIL de San Martfn de Loba (Bolivar), con fecha de activaci6n 29 de 
septiembre de 2004 y con un estado activo para la fecha. El registro de 
llamadas entrantes y salientes (2 archivos). Del 1 de julio de 2015 a 30 de 
septiembre de 2015 y del 1 de octubre de 2015 a 15 de enero de 2016. 

• Abonado 3214322907, el operador no reporto datos biograficos, con un 
registro de llamadas entrantes (2 archivos) de 25 de mayo de 2015 y finaliza 
el 31 de julio de 2015 y del 1 !l de agosto de 2015 y finaliza el 25 de noviembre 
de 2015. Las llamadas salientes: del 25 de mayo de 2015 a 31 julio de 2015, y 
12 de agosto de 2015 y finaliza el 25 de noviembre de 2015. 

• Abonado 31932090006, propietario ELKIN ARNULFO PENA BERNAL, quien 
present6 como numero adicional 3126042202. Activaci6n: 24 de agosto de 
2014. 

• Abonado 3126042202, a nombre de ELKIN ARNULFO PENA BERNAL, activo 
desde el 9 de enero de 2008. Se registra un cambio de pre•pago a pos-pago. 
Fecha de activaci6n 22 de marzo de 2014. Plan sin Hmite. Presenta un registro 
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de llamadas entrante 29 de abril y 28 de julio de 2015, y del 9 de julio al 8 de 
octubre de 2015. Las salientes: el 9 de mayo de 2015 y 28 de mayo de 2015. 

Se detalla el flujograma o trafico de llamadas que se present6 con el abonado 
telefonico de JAIME AISLANT GIL con los otros abonados telefonicos. 

FLUJOGRAMA ABONADO TELEFONICO 3114072901 

El analisis consta de varios numeros celulares, por eso se tiene que las llamadas para 
el 3114072901, cuenta con 4.214 registro, con fecha de inicio 1 de julio de 2015 al 
15 de enero de 2016. 

El analisis con las lineas objeto de estudio 321432 2907 y 3193209006. Tenemos 
que se tien.e que respecto del 3214322907 se hicieron 40 llamadas entrantes y 30 
salientes, y con el numero telef6nico 3193209006, se obtuvieron 21 llamadas 
entrantes y 4 Hamad.as salientes. 

Despues de lo anterior, se realiza una tabla donde se hace el detalle de las llarnadas, 
y se especifica tanto el mimero de la linea coma el tipo de llamadas, su fecha, hora, 
duraci6n y receptor. Ademas, si se trata de llamadas entrantes o salientes y la 
ubicact6n del abonado telef6nico. 

El flujograma anterior, refleja y muestra el flujo de llamadas del abonado telef6nico 
3114072901, quien es el receptor de las llamadas y el originador de la misma y, 
para este caso, la persona que llama es el 3190132019. 

La testigo, con suficiencia, explic6 los flujogramas o el trafico de Hamada entre 1os 
abonados telef6nicos del procesado y los de la victima JAi ME AlSLANT GIL. Todo esto 
para concluir que el grafico es el refl.ejo de que si medio comunicaci6n tal como lo 
denunci6 la victima En la tabla se muestra la fecha exacta de la cornunicaci6n, el 
numero de las llamadas entrantes y salientes para cada uno de los abonados 
telef6nicos analizados en particular. En el informe elaborado por la testigo se grafica 
muy bien el trafico de las llamadas. 

10. Testimonio de JENNY PAOLA URREA ROMERO. 

Es Psic6loga. Labora en la Fiscalia desde 2012, antes estaba adscrita al DAS. La 
testigo se encarg6 de realizar el ANALISIS Y CONTROL TELEMATICO, consistente en 
intercept.aci6n te1ef6nica de las abonados telef6nicos 3126042?02, 319320906, 
3176470663, 3506949903 y 301623375, de acuerdo a orden de la Fiscalia 
( monitoreo, escucha y anal.is is). 
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Reconoci6 el Informe puesto de presente por la Fiscal en su interrogatorio, y que 
corresponde al analisis de las interceptaciones. El informe data de) 11 de febrero de 
2016. El objeto de la tarea encargada. correspondi6 a la interceptaci6n y analisis de 
tales comunicaciones. El resultado esta contenido en 3 DVD (autenticado y parte 
integral de Ia jurada) y se elabor6 una sfntesis de lo mas relevante en las 
comunicadones. 

La testigo realiz6 el ejercicio de confrontar las sintesis con las grabaciones de la 
interceptaci6n y para ta) efecto, se escuch6 el audio de las interceptaciones, en la 
audiencia de juicio oral. 

De Los numeros monitoreados se concluye que: 

• El abonado telef6nico 3126042202, de acuerdo a la interceptaci6n, pertenece 
a ELKIN ARNULFO PENA BERNAL. 

• El abonado telef6nico 3176470663, de acuerdo la interceptaci6n se tiene que 
le pertenece a ELKIN PENA BERNAL, da a conocer que, es J_efe de Seguridad 
de la Seccional Bolivar. 

• El abonado telef6nico 319320906 de acuerdo con la interceptaci6n pertenece 
a ELKIN PENA BERNAL. 

• El abonado telef6nico 3506949903 no se presentaron registros, ni llamadas, 
ni mensajes y no se presenta DVD. 

• El abonado telef6nico 301623375 pertenece a una empresa de minutos, nose 
realizan labores ilicitas, por ello no se present6 DVD. 

Se concluye que las Hneas que presentaron registrosyque se guardaronen DVD, son: 
3126042202, 319320906 y 3176470683. 

En uno de los audios ELKIN PENA BERNAL se identifica como Jefe de Seguridad de 
la Fiscalia. En el segundo audio se hace referenda a puestos de vigilancia y de 
cuadrar una reunion a fin de mes. 

En otro audio se hahla de haber realizado contacto con esa gente, se refieren a 
puestos de vigilancia y de no querer quedar bien todo el mundo (se refieren a 
contratos de vigilancia). 

Tambien se escuch6 en la audiencia un tercer audio en el que ELKIN habla con 
RAFAEL CARABALLO, sabre un sujeto que se fue para un crucero por las [slas del 
Caribe y que se fue sin avisar. ELKIN manifiesta que el esta listo y de que se esta 
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burlando y pasado de calidad. Se habla de disoluci6n de la empresa y que por eso hay 
que proceder rapido de verdad. 

Seguidamente se escuch6 otro audio en el que se habla en lenguaje cifrado. Dicen que 
les van a mandar un mensajero y que despues de eso es que se sabe si van a jugar el 
partido. ELKIN comenta que los manes dicen que varias veces los han invitado a 
jugar y la gente !es ha quedado mal. 

En otro audio de fecha 18 de diciembre de 2015. ELKIN dice, entre otras cosas, que 
va a una reunioncita con unos manes y que anoche les dijo un poco de vainas y lo 
acaban de citar en un punto. 

En un nuevo audio, ELKIN da a conocer que se est:a quedando en un hotel por el 
Bosque, por los lados de Coca-Cola y se citan en Kokorico. En otro audio se habla de 
Ia herramienta que dio a guardar. A la vez, conversa con CAROLINA, y da a conocer 
que lo acaban de llamar de la oficina. 

Otro audio en el que se menciona de un magistrado que llega y que hay que recoger. 
De un amigo de Mc Donald. De que eso es un hecho y que el lunes hacen el 
desembolso de tennino fijo y que le dieron una cesi6n de derechos hereditarios o se 
lo endosaron. Finaliza diciendo que es mejor no hablar por aqui. 

El siguiente audio corresponde a una conversacion con una mujer en la que se 
menciona a EFRAIN, y donde promete no hacer mas favores a mas a nadie pues se 
1'mam6". Hablan de la captura de un tal alias el Fito de Amberes. 

Por ultimo, ELKIN habla con un hombre desconocido y le da a conocer que no tiene 
plata. Se refiere acerca de una estrategia con respecto a un abogado y que ellos le 
dijeron que "eso esta en el presupuesto" y se amenaza con mandar a todo el grupo 
de administraci6n piiblica 

DE LOS ALEGATQS DE LAS PARTES: 

DE LA FISCALIA: 

lnicia la Fiscal su intervenci6n, conduyendo que en el proceso se prob6 mas alla de 
toda duda razonable t.anto la materialidad de las delitos acusados, como la 
responsabilidad del procesado. Expresa que PENA BERNAL ha sido plenamente 
identificado en este juicio por el testigo JOSE VICENTE COGUA y reconocida su 
calidad de servidorpiiblico, con los documentos que ingresaron al juicio oral yen los 
que se advierte que el procesado es un agente de protecci6n adscrito a la Fiscalia 
General de la Naci6n. 
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En cuanto a los delitos por los que se acus6 a PENA BERNAL, indica que el delito de 
CONCUSION se prob6 su realizaci6n pues abusando de su cargo y de su funci6n como 
servidor de la Fiscalia, constriii6 o exigi6 a los exalcaldes de San Martin de Loba, 
sen.ores RODRIGO MORALES, AQUILES MIRANDA y JAIME A[SLANT GIL, una suma 
de 40 MILLONES DE PESOS, a cambio de ayudarles a que un supuesto testigo no 
declarara en contra de ellos. El supuesto testigo aseguraria que los exalcaldes eran 
financiadores de grupos paramilitares. 

En ese acdonar, el procesado visit6 a los exalcaldes en su residencia de San Martfn 
de Loba, el dia 9 de julio de 2015, y les entreg6 citaciones con el ftn de comparecer 
en Cartagena el 30 de julio de 2015. Lo cierto es que unicamente entreg6 
personalmente la citaci6n a JAIME AiSLANT GIL pues los otros exalcaldes, no estaban 
en sus residencias. 

Las citaciones en ese caso, las dejo con terceras personas, coma lo acredit6 el 
Intendente de la Polida, FABIAN SANCHEZ LEOPARDO y JUAN CARLOS MANCERA, 
este ultimo viajo en calidad de conductor en compaiiia de un particular. El 
Intendente, los gui6 a las residencias donde se entregaron las citaciones. En su 
testimonio JAIME AISLANT GIL explica que recibi6 en sus manos la citaci6n de parte 
del funcionario ELKIN PENA BERNAL, y anoto con un lapicero en el mismo 
docutnento, el mimero telef6nico 319 320 9006. 

El testigo JAIEM Al SLANT se renri6 a c6mo fue objeto con sus compafieros exalcaldes 
de las exigencias que les hizo ELKIN PENA BERNAL y de la presion que ejercieron, 
el y su compafiero porque necesitaba el dinero para ese mismo dfa. lncluso, Jes 
mostr6 un proceso en el cual existian irregularidades en la salud y que correspondia 
al municipio cuando fungfan como alcaldes, pero el Dr. RODRIGO MORALES, les hizo 
saber que tal posibilidad era imposible porque las dineros se entregaban por giro 
directo y es cuando Les dan a conocer la falsa versi6n del proceso en la justicia 
transicional 

Se le pregunt6 a AISLANT GIL si existi6 esa investigaci6n y el testigo neg6 tal hecho, 
pero accedieron al chantaje en el entendido de que no era conveniente para ellos 
verse involucrados en un escandalo, por encontrarse en plena campafia politica de 
uno de sus hermanos -FIRUS AfSLAN GIL-. 

La Fiscal se refiri6 a que el dia anterior a la citacion, el 29 de julio de 2020, el 
procesado contacto a AlSLANT GIL, y ello se corrobor6 por el investigador OSCAR 
TARQUINO, en el registro de llamadas. Luego. par eso el 30 de julio se reunieron en 
una cafeteria antes de llegar a la Fiscalia y abordaron un vehfculo donde estaba 
ELKIN PENA BERNAL y la persona que se presentaba como JOSE e hicieron la 
petici6n o exigencia econ6mica, y que debia realizarse la entrega ese mismo dia. Las 
victimas accedieron, aunque les correspondi6 acudir a sus familiares, logra11do ,. 
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recaudar 7 millones en efectivo y entregaron el dinero, ese mismo dfa en horas de la 
tarde a ELKIN PENA BERNAL. 

Tambien realizaron 4 giros, y ello se prob6 con el testimonio de OSCAR TARQUINO, 
en el mes de agosto de] 2015. El senor JESUS RAMOS giro a nombre de EFRA[N 
RIVEROS, las suma de $3. 089. 700 y $1. 910. 300. Total: 5 millones de pesos. 

Y, del Banco de Bogota al senor EFRAIN RIVEROS, en el mes de agosto de 2015 se le 
giraron $4. 914. 500 y $2.948.000, por el senor JOSE NICOLAS LOPERA, giros 
producto de las exigencias de ELKIN PENA BERNAL, peticiones que seguia 
realizando por llamadas telef6nicas. 

Despues de la primera entrega, tambien hacia llamadas el sujeto que se identific6 
comoJOSE. 

El testigo, JAJME AISLAN GlL, reconoci6 en album fotografico tanto a ELKIN PENA 
BERNAL como a "JOSE", esta ultima persona Ia Fiscalia Io identific6 como DEWIN 

CASTILLO. Estan probadas las entregas de dinero, las exigencias econ6micas del 
servidor publico a cambio de una ayuda en un proceso inexistente de Ia justicia 
transicional, por un total de 40 millones de pesos. Se prob6 que se entreg6 la suma 
de 7 millones de pesos en efectivo y giros a traves de EFRAlN RIVERO por la suma 
de $12. 862. 500, para un total de $19.862.500. Ese dinero entregado por las 
victimas, entr6 a Ia esfera de ELKIN PENA BERNAL. 

La Fiscalfa prob6 que esa suma de dinero, se entreg6 y se cobr6, por lo que gana 
credibilidad el testimonio de JAIME AISLANT GIL y el investigador que, en la 
busqueda selectiva en base de datos de abonados telef6nicos y llamadas, prob6 la 
relaci6n telef6nica existente entre ELKIN PENA BERNAL y JAIME AISLANT GIL 

Frente al ABUSO DE LA FUNCION PUBLICA con suficiencia de pruebas, en el juicio 
oral se demostr6 que el procesado. servidor publico, abus6 y se aprovech6 como 
coordinador de seguridad de la Fiscalia en la sede Cartagena, que engati6 a su 
compafiero JUAN CARLOS MANCERA para que lo condujera a San Martin de Loba y 
en el lugar, entreg6 unas citaciones. Sin embargo, ELKIN PENA BERNAL jamas les 
dijo en realidad que iban a realizar esas citaciones. A la Fiscalia General de la Nacion, 
Jes hizo creer que viajaria en una fecha que no lo hizo, por lo que nose hizo el pago 
de la comisi6n pues no fue autorizada por ser extemporanea, maniobras que 
quedaron al descubierto pues no estaba ejerciendo las funciones de su cargo si no 
abusando de esa funci6n publica 

Y, no era la primera vez que el procesado hada estas citaciones sin tener tal funci6n 
como asi Jo declararon, CESAR GOMEZ OSORIO y JORGE ARRIETA, quienes eran 
subordinados de ELKIN PEJIJA BERNAL, y se demostr6 por parte de la Fiscalia las 
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multiples llamadas. entre HJOSE" y PENA BERNAL pues con la bii.squeda selectiva se 
ratific6 la veracidad de la declaraci6n de JAIME AiSLANT GIL, constreiiido a una 
exigencia econ6mica 

Las interceptaciones telef6nicas realizadas par las testigos JENNY UREA y SORLEY 
SUAREZ, dejan entrever claramente el proceder de ELKIN PENA BERNAL. Ademas, 
en unas de las llamadas se hace referenda a EFRAIN quien puede coincidir con la 
persona a quien se le hicieron los giros, y todo hace mas probable la teoria inicial, 
habiendo cumplido con la pro mesa de alegatos de apertura se prob6 la existencia de 
los delitos de CONCUSION y ABUSO DE FUNCION PUBLlCA y la responsabilidad del 
procesado. Lo que sigue es una sentencia condenatoria. 

MINISTERIO PUBLICO: 

El Delegado de) Ministerio Publico estima que las pruebas decantas en juicio, no dan 
lugar a dudas ya que se ha forjado un grade de conocimiento en cuanto la 
responsabilidad del procesado. Esta acreditada la tipicidad objetiva y subjetiva, 
acorde con el marco factico de la acusaci6n, y examinada la prueba, no emerge duda 
alguna de los t6picos estructurales de la conducta. Los hechos se muestran desde la 
perspectiva probatoria son tan claros que no existe duda alguna. La base 
incriminatoria data de 2015 y, se involucra a ELKIN PENA BERNAL como servidor 
de la Fiscalia. En este caso, emple6 tiempo, recurses y medios para desplazarse sin 
autorizacion desde Cartagena al municipio de San Martin de Loba. Luego, estando 
alla, contact6 a exalcaldes y los abord6, manifestandoles sobre posible malos 
manejos de los rubros de la salud que podfan dar lugar a investigaci6n penal y la 
in tendon de un miembro de grupos arm ados, de declarar en su contra ante la justicia 
transicional. El procesado les exigi6 una suma de dinero, como se corrobora con la 
prueba documental y prueba testimonial. 

En efecto, se logr6 acreditar que los sefiores JAIME AfSLANT, RODRIGO MORALES y 
AQUILES MIRANDA acordaron con el procesado, a fin de satisfacer su exigencia 
econ6mica y evitar que un supuesto testigo no declarara contra eUos, como 
colaboradores de parami1itares, les exigi6 la suma de 40 millones de ·pesos. Los 
hechos tienen su punto de partida el dfa 9 de julio de 2015, cuanqo el servidor 
publico se desplaz6 al sur de Bolivar con recursos estatales y emple6 un vehiculo con 
la finalidad de comunicar una supuesta cita judicial, utilizada para crear situaciones 
que no fueron ciertas, y se les hizo un primer desembolso par 7 millones de pesos el 
dia 30 de julio de 2015. 

Esta suma de dinero se recibido par el tercero quien la Fiscalfa identifica copio JOSE, 
y se realizaron otros pagos a favor de EFRAIN RIVEROS, todo esto producto de las 
exigencias econ6micas realizadas mediante llamadas telef6nicas. La prueba tecnica 
arroja aspectos muy dicientes como el numero de Ila mad as realizadas al senor JAJME 
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AISLANT GIL, prolongadas en el tiempo y que corroboran el motivo de las exigencias 
econ6micas. Ademas, el trafico de comunicaciones se presenta dentro del periodo y 
el contexto factico en el cual se produjo el abordaje ilegal del servidor. 

Finalmente, para el delegado del Ministerio Publico, en cuanto al termino de 
prescripci6n sefiala se debe aumentar a la mitad y que, ademas, en e] evento de 
proferir sentencia condenatoria y con el fin de asegurar el cobra coactivo de las 
penas de multa, se debe disponer remitir la primera copia a la jurisdicci6n coactiva 
de la direcci6n ejecutiva seccional de administraci6n judicial de la Seccional 
Cartagena 

EL DEFENSOR: 

Solicita que la sentencia sea absolutoria por la existencia de duda razonable, muy 
contrario a lo manifestado por la Fiscal y Ministerio Publico pues no se dan los 
requisitos establecidos para el fallo condenatorio. Admite que, si bien se acredit6 la 
existencia de una conducta punible, la responsabilidad de ELKIN PENA BERNAL, lo 
circunda una duda, si se tiene en cuenta los estandares de conocimiento mas alla de 
toda duda razonable en cuanto a una conducta punible y la responsabilidad. 

En cuanto a la identidad de PENA BERNAL, estima que no se acredit6 que la persona 
que estaba siendo procesado sea la que realiz6 la conducta punible. Es evidente 
entonces que la carga de la prueba le corresponde a la Fiscalia yen este caso, consiste 
en demostrar que PENA BERNAL es la misma persona que realiz6 las exigencias 
dado que en la acusaci6n se plante6 que el procesado realiz6 exigencia a unas 
personas y, sin embargo, solo se supedit6 a lo dicho por el senor JAIME AISLANT. 

A juicio de la Defensa, la Fiscalfa tiene Ia carga de demostrar que ELKIN PENA 
BERNAL es el que realiz6 las exigencias econ6micas y no otra persona. En el juicio 
se demostr6, que al seiior JAIME AISLANT GIL, en el municipio de San Martin, se le 
present6 eJ comandante de la Policia con dos personas y una de ella se identifico con 
el nombre de ELKIN y muy a pesar que el procesado este identificado como ELJ<IN 
PENA BERNAL, se debe demostrar q ue la persona que se desplaz6 hasta el munici pio 
de San Martin de Loba, junta con otra persona Uamada NJOSE". 

Reitera la defensa en cuanto a que no se puede al'irmar que el ELKIN que se present6 
en San Martin de Loba y quien estaba en el carro cuando recibi6 el dinero, sea 
precisamente ELION PENA BERNAL, toda vez que el testigo no conoce al agente 
perpetradory la Fiscal no puso de presente a la victima el reconocimiento fotografico 
correspondiente, y que es parte integral del testimonio del reconocedor. 
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Insiste en que la prueba practicada en juicio no es suficiente para que se pueda 
demostrar que ese ELKIN que fue al municipio de San Mart1n de Loba y el que estuvo 
en Cartagena, es el mismo ELKIN PENA BERNAL. 

Nuevamente se refiri6 a que ELKIN, puede ser cualquier persona, y es claro que el 
testigo JAIME AISLANT GIL no tiene una prueba fehaciente que ese ELKIN y ese JOSE 
sean la persona que esta siendo procesada, no hay ninguna prueba que lo demuestre, 
porque cuando el testigo no conoce previamente al agente, se hace un 
reconocimiento fotografico. La Fiscalia hizo un reconocimiento de fotograffas, pero 
jamas le puso de presente al testigo el acta de reconocimiento fotografico, y ello es 
parte integral del testimonio del reconocedor, y no fue introducido a juicio, por lo 
tanto, no existe una prueba fehaciente y por lo que ese reconocimiento no es valido, 
porque no hubo un sei'ialamiento directo. Con el dicho de JAIME AISLANT GIL s6lo 
se corrobor6 que una persona realiz6 exigencias econ6micas y que para que ese 
ELKIN que tanta vez mencion6, sea ELKIN PENA BERNAL, no se hizo ningun tipo de 
sefialamiento, y el testimonio del intendente EDWIN FABIAN SANCHEZ LEO PARDO, 
no es valido pues el no presenci6 ningun tipo de exigencias. 

Este policial tambien dijo que una persona de nombre ELKIN se le acerc6 y lo llev6 a 
varias partes, pero no se le realiz6 reconocimiento fotografico. 

Los Testimonio de los compai'ieros son impertinentes porque no tienen relacion con 
los hechos pues esos testimonios no se refieren directa ni indirectamente a lo factico 
ya que el derecho penal es de acto y no de persona, no se le esta juzgando por lo que 
es, sino por lo que realiz6. El testimonio del sefior MANCERA sabre el hecho punible 
no sirve para sefialar al procesado. Se concluye entonces por el Defensor, que es 
valida la duda ya que el hilo conductor qued6 corto -Ia conexi6n qued6 corta-, entre 
los hechos probados entre el sefior ELKIN y el procesado. 

Existe otro hecho sefialado por el senor JAIME AISLANT GIL que dice qµe un ELKIN 
PENA le hizo exigencias econ6micas. Pero nose puede establecer que ese ELKIN sea 
el mismo ELKIN, tambien existe omisi6n por parte de la Fiscalfa en el analisis link, 

·''. 

pues nunca se estableci6 con estandares de certeza, si esos numeros te~ef6nicos eran 
usados por ELKIN PENA BERNAL. Las conversaciones que se pusieron de presente 
no corresponde al numero relacionado por el senor JAIME AISLANT GIL, no se 
demostr6 el estandar de conocimiento mas alla de toda duda. No se demos~6 que 
ese ELKIN mencionado sea ELKIN PENA BERNAL, Finaliza solicitando que se 
absuelva a su ahijado judicial con fundamento en el principio del in dubio pro reo. 
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El Artfculo 381 del C.P.P. ~dvierte que para dictar sentencia condenatoria se requiere 
del conocimiento mas alla de toda duda, acerca de] delito y de la responsabilidad 
penal del acusado. En este caso, se obtuvo ese conocimiento, en cuanto a que ELKIN 
PENA BERNAL, servidor de la Fiscalia Seccional de Cartagena para la fecha de los 
hechos, incurri6 en CONCUSION y ABUSO DE FUNCION PUBLICA. En el mismo 
sentido, un precepto de las normas rectoras, el articulo 72 del C.P. P., en su Inciso 42, 

consagra que para poder proferir sentencia condenatoria debera existir 
convencimiento de la responsabilidad penal del acusado, mas alla de toda duda. 

A su vez, no puede descuidarse que el articulo 448 del C.P.P. destaca la importancia 
de la Congruencia. El precepto declara que el acusado no podra ser declarado 
culpable por hechos que no consten en la acusaci6n, ni por delitos por los cuales no 
se ha solicitado condena. 

Y, siguiendo en ese orden, el articulo 372 del C.P.P. nos define que: "La prueba tiene 
por fin llevar al conocimiento del juez, mas all a de toda dud a razonable, los hechos y 

circunstancias materia del juicio y los de responsabilidad penal del acusado, como 
autor o participe" 

En este caso, la prueba con mas poder de convicci6n, ciertay creible es el testimonio 
del exalcalde JAIME AISLANT GIL (Vf CTIMA en este as unto). Con ese solo testimonio 
se prueba la CONCUSION atribuida a PENA BERNAL y recordemos que en 
providencia reciente de nuestro maxi.mo Tribunal (Corte Suprema de Justicia, Sala 
Penal, Sentencia SP-16841-14 de diciembre 10 de 2014. M.P. Fernando Alberto 
Castro Caballero), con au tori dad se expone que, si la declaraci6n rendida no 
comporta contradicciones internas ni externas en relaci6n con otros medios de 
convicci6n, puede llevar al conocimiento del jucz, mas alla de duda razonable sabre 
la responsabilidad penal. 

Lo decimos pues la Defensa echa de menos que no se haya escuchado el testimonio 
de Jos otros exalcaldes. Pero, como se sabe. AlSLANT GIL no es la unica prueba de 
cargo que exista en este asunto y las complejidades del proceso impidieron la 
asistencia de los burgomaestres. 

Pues bien, se acus6 a ELKIN PENA BERNAL de haber constrefiido y solicitado dinero 
indebido a unos exalcaldes de San Martin de Loba, municipio del Sur de Bolivar yen 
el proceso, se prob6 precisamente que PE~A BERNAL se desplaz6 hasta ese 
municipio y, entreg6 una citaci6n adulterada que forz6 a los sen.ores Q.ODRIGO 
MORALES DIAZ, AQUILES MIRANDA SALAZAR y JAIME AISLAN GIL a desplazarse 
hasta Cartagena. 
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Una vez las victimas llegaron a Cartagena, PENA BERNAL concret6 la petici6n 
I 

econ6f'1icaa los exakaldes la que fij6 en CUARENTA MILLONES DE PESOS ($40.000. 
000.06 ), primero los presion6 con el argumento de que existia un proceso en su 
contr~ por los manejos irregulares de los recursos de salud y luego, cuando los 
exakaJdes se mostraron ajenos a esa actuaci6n, cambi6 la condici6n que motivaba la 
exigericia econ6mica pues Jes habl6 de que su colaboraci6n consistfa en mediar ante 
un testigo que vinculaba a los exmandatarios con grupos paramilitares o al margen 
de la l~y, y que el proceso correspondfa a la Justicia Transicional. 

En cahagena, se hizo efectiva una primera entrega de dinero a finales de julio de 
2015,:por valor de SIETE MILLONES DE PESOS ($7.000. 000.oo). Posteriormente, 
por l~ presi6n de Uamadas telef6nicas, se hizo otras entregas a traves de 

I 
consignaciones bancarias y giros. 

En el broceso se estableci6 la identidad del procesado y esa circunstancia, resulta 
indiscptible, muy a pesar de los cuestionamientos del defensor del procesado. La 
identificaci6n resulta plena pues de man era contundente y con excelente convicci6n, 
el tes~o y victima, JAIME AISLANT GIL, lo identific6 en forma directa y hasta dio a 
conocer -con todas las circunstancias- la manera como se presentaron los hechos. 
La vefsi6n de AISLANT GlL resulta concordante, coherente y coincidente con las 
dema! pruebas tecnicas y testimoniales. 

I 

Y, desde luego, PENA B£RNAL se interes6 por hacerse visible y mostrarse. 
I 

Las e,pgencias econ6micas resultaron una constante en el tiempo pues a traves de 
consignaciones bancarias y giros por intermedio de entidades prestadoras de ese 
servi~io, se obtuvieron otros pagos en favor de Jos sujetos activos. Las cantidades 

I 

entregadas dan un total de $19.862.500.-

Las tlstigos JENNY PAOLA URREA ROMERO y SORLEY SUAREZ ARIZA, se 
enca;f a~on de verificar el flujo de llamadas o trafico de llamadas entre el procesado 
y la VI~tima JAIME AISLANT GIL. Las testigos con suficiencia y muy bien orientados 
en sus! informes, a partir del telefono de la victima, registraron las llamadas entrantes 
y saliJntes, con lo que se consigue confinnar el vinculo de] procesado con la linea 

I 

teJefo~ica, no solo porque Jo certifica la empresa de comunicaciones sino porque en 
las in~erceptaciones se registra en audio cuando el procesado se presenta y da a 
conocer su nombre e identidad. 

; 

Los informes de estas dos investigadoras, insistimos, precisan el trafico de llamadas 
entre victima y procesado de tal manera que fortalecen lo dicho de AISLANT GIL en 
cuanto a que habia sido constrefiido a entregar dinero y no hay discusi6n en cuanto 
a la ctjncordancia de su version y el cornpromiso de PENA BERNAL con esos cargos. 
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Tambien es contundente la voz de los investigadores OSCAR DARIO TARQUINO 
BARON y WILMER ENRIQUE MENDEZ MORENO pues adelantaron la bt'.isqueda 
selectiva en base de datos y otras actividades investigativas, confirmado que sf eran 
ciertas las consignaciones y giros realizados por los exalcaldes al procesado, por 
intermedio de una persona Hamada EFRAIN RIVEROS. 

En el aparte en el que se analiza lo dicho por los testigos de manera individual, se 
precisan los detalles concretos de estos hallazgos y en este aparte de las 
consideraciones, realizamos el analisis de las pruebas en conjunto. 

Se concluye, probatoriamente, que PE?ilA BERNAL constrifi6 a JAIME AISLANT GIL y 
a los otros exalcaldes. a entregar unos dineros de man era indebida y que se vali6 con 
respecto al punible de CONCUSION, de lo queen la doctrina se conoce como "mentus 
publicae potestatis': elemento que lleva a la victima a rendirse a las pretensiones de) 

agente. Recuerdese que Al SLANT GIL nos dijo que su hermano aspiraba a la Alcaldfa 
de San Martin de Loba y que no podfa exponer la imagen de su colateraJ con ocasion 
a ese proceso electoral. 

El medio empleado por PENA BERNAL tenia esa idoneidad y esa potencia por cuanto 
las victimas comprendieron facilmente que no poseia otra alternativa diferente a 
ceder a las exigencias del procesado (elemento subjetivo que se predica de la 
victima). 

Los elementos del punible de CONCUSION, son: 

1.- El sujeto activo calificado, en este caso, se exige que sea servidor publico. Esta 
probado que PENA BERNAL, lo era. Se aport6 prueba documental de su resoluci6n 
de nombramiento, a eta de posesion y manual de funciones del servidor. Sus 
compafieros de labores tambien lo reconocieron como servidor de la Fiscalia 
Seccional de Cartagena para la fecha de Ios hechos. 

2. El Verbo rector, que se detennina como "abuso" del cargo ode la funci6n. En este 
caso, el desprestigio de la FiscaJia se produce con el desprop6sito de tal accionar 
pues uno de sus servidores, sin estar autorizado, trata de sacar partido a su condici6n 
de miembro del ente acusador. 

3,8 La ejecuci6n de algunas de las siguientes acciones: a) Constrefiir, b) Inducir y c) 
Solicitar. En este caso se concret6-en constrefiir pues existia una amenaza en contra 
de los exalcaldes de las consecuencias de un proceso inexistente y PENA BERNAL 
les hacia ver que, con su intervencion, incidiria en su favor. 

4.- La finalidad consistente en conseguir que alguien de o prometa dinero o alguna 
utilidad indebidos al mismo servidor o a un tercero. La finalidad se obtuvo pues 
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personalmente AISLANT GIL Jes entreg6 dinero en Cartagena y posteriormente 
mediante giros o consignaciones, se enviaron mas recursos como abonos a las 
exigencias econ6micas. 

5.- La existencia de relaci6n de causalidad entre la acci6n de abuso de la condici6n o 
de la funci6n por parte del servidor y el empe:iio por obtener una prestaci6n que no 
debe quien es sujeto de la intimidaci6n. Este requisito aparece determinado por el 
desplazamiento del procesado hasta el Sur de Bolivary por contactar personalmente 
a AISLANT GIL y dejar notificaci6n a los otros exalcaldes, los que impactados por la 
verosimilitud de la amenaza no tuvieron opci6n distinta a entregar sus recurses a 
aquel servidor publico que los forz6 a contribuir de manera indebida. 

A su vez, el delito de ABUSO DE FUNCION PUBLICA, se encuentra tipificado en el 
articulo 428 del C.P. y atenta contra el bien juridico de la ADMINISTRACION 
PUBLlCA, y consiste en que un servidor pu.blico abuse de su cargo y realice funciones 
publicas diversas de las que legalmente le corresponden. En este ca.so, ELKIN 
ARNULFO PENA BERNAL, desbord6 totalmente su atribuci6n funcional pues 
elabor6 y firmo citaciones a sabiendas que sus fundones eran muy distintas a las 
judiciales. 

El cargo de PENA BERNAL era el de Jefe de seguridad y le correspondia, como lo 
dijeron en sus juradas los subalternos CESAR GABRIEL G6MEZ OSORIO, JORGE 
ARRIETA BERTEL y JUAN CARLOS MACERA GUZMAN, apoyar a los esquemas de 
seguridad, realizar estudios de segurtdad a las instalaciones, programar turnos y de 
ninguna manera, atender a publico. 

Inexplicable entonces PENA BERNAL sufre una metamorfosis y se "transforma" en 
miembro de una oficina judicial y realizara citaciones, como las que dio cuenta 
GOMEZ OSORIO, quien cont6 con sorpresa como le hizo entregar una de esas 
citaciones a un comerciante del Mercado de Bazurto en junio de 2015. Esta citaci6n 
esta documentada. como las citaciones de Jos exalcaldes de San Martin de Loba,_y 
prueban con suficiencia el ABUSO DE FUNCION PUBLICA. 

Este segundo delito realizado por PERA BERNAL y que concursa con el punible de 
CONCUSION, se caracteriza porque un servidor publico que no tiene competencia 
para hacer citaciones judiciales ni usar vehiculos y personal a su cargo para tal 
efecto, decide hacerlo. Esto significa que el eje del punible de ABUSO DE FUNCION 
PUBLICA radica en el ilegal desbordamiento de la atribuci6n funcional de PENA 
BERNAL. 

Se sabe que, de conformidad con la Constituci6n, los particulares s6lo son 
responsables ante las autoridades por infringir la Carta Politica y las I eyes, mientras 
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que Ios servidores publicos lo son por las mismas causa y por omisi6n o 
extralimitaci6n en el ejercicio de sus funciones. 

Este postulado coincide con aquel que nos ensefia "no habra empleo publico que no 
tenga funciones detalladas en la ley o reglamento". Esta es la fundamentaci6n de la 
penalizacion de esta conducta pues resulta impresentable que un servidor publico 
realice funciones distintas a las legalmente asignadas en el ambito de su competencia 
y con prop6sitos contrarios a la funci6n publica. 

Yes que los servidores publicos no deben realizar conductas que impliquen abuso 
de la investidura que ostentan y menos de sus funciones, ya que cualquier desvio de 
poder _por extralimitacion afecta directamente la entidad a la que representa 
mancillando su imagen con consecuencias graves para su credibilidad y prestigio. 

El envio de citaciones a comerciantes de Bazurto en Cartagena refleja abiertarnente 
el ABUSO DE LA FUNCION PUBLlCA por parte de PENA BERNAL pues en forma 
desproporcionada, desborda arbitrariamente las funciones reglamentarias 
conferidas por la Fiscalia General de la Naci6n. 

Ahora bien, en cuanto a la tipicidad subjetiva es claro que PERA BERNAL conocia 
que no podia realizar ese tipo de exigencias econ6micas ni realizar actuaciones no 
autorizadas en la ley. Se evidenci6 que su voluntad consciente estuvo dirigida a 
obtener esa utilidad indebida y a realizar labores muy distintas a las que por ley se 
le asignaron. Observese que facilit6 su numero telef6nico para crear un canal de 
comunicaci6n con AISLANT GIL cuando lo notific6 en su casa de San Martin de Loba. 
Es mas: el delito de CONCUSlON en particular, es una delincuencia de mera conducta, 
es decir, se configur6 cuando PENA BERNAL abus6 de su cargo o de sus funciones, 
con el prop6sito de constreiiir a AJSLANT GIL y solicitarle dinero. 

La referenda al delito de mera conducta significa que la conducta punible solo exige 
que el servidor publico realice un requerimiento indebido a manera de amenaza 
(expresa o implicita) con perjuicio para el sujeto pasivo, y sin importar que se 
materialice. 

El hecho de que el procesado sea abogado y labore para la Fiscalia General de la 
Naci6n, tambien permiten establecer que tenia conciencia que mal podria un 
servidor publico, hacer uso del cargo de Jefe de Seguridad de la Fiscalia Seccional de 
Cartagena para Ia epoca de los hechos (2015), para obtener un beneficio personal 
pues incurria en un punible contra la Administraci6n Publica. Sin embargo, no le 
importo. 

Lo mismo en relaci6n con el punible de ABUSO DE LA FUNCION PUBLIC_A Maxime 
cuando PE1i'IA BERNAL se valia de sus subaltemos, los exponia e instrumentalizaba. 
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En cuanto a la antijuridicidad de la conducta punible de PENA BERNAL tenemos que 
seiialar que esta mas que demostrada la lesion al bien juridico tutelado de la 
administraci6n publica pues los delitos en concurso, constituyen un tipico caso de 
corrupci6n ya que s·e afecta el buen nombre de la administraci6n de justicia cuya 
finalidad consiste en satisfacer el interes general. La administraci6n de justicia esta 
comprometida con importantes principios como igualdad, moralidad, eficacia, 
economia, celeridad, imparcialidad y publicidad. 

Sin duda, la ciudadania espera de los servidores de la FiscaHa, transparencia y 
rectitud. 

Recapitulando, con el comportamiento de PENA BERNAL se desprestigi6 y mancillo 
la administracion publica. La imagen de la Fiscalia se deterior6, precisamente en 
municipios donde el Estado no hace presencia, y no hay justificaci6n alguna. 

lnsistimos en que el procesado comprendia la trascendencia juridico penal de su 
actuaci6n pues como servidor publico engafio y us6 al Comandante de la Policia de 
San Martin de Loba, tambien al conductor de la Fiscalia. El procesado conoda que no 
podfa abordar y constrefiir a unos ciudadanos que se habian desempefiado como 
exalcaldes y que tenfa e} deber juridico de actuar de otra manera pues defraud6 la 
confianza depositada en el como servidor publico. Resulta sumamente tri!;te, laborar 
para la Fiscalia, cuya misi6n es precisamente la de luchar contra los cjelitos, y 
tE;!rminar como sujeto activo del punible de CONCUSlON y ABUSO DE FUNCI6N 
PUBLICA como acto de corrupci6n. 

Importa sefialar que la Defensa insisti6 en que la duda estaba fortalecida en cuanto 
a que solo se conoci6 que una persona Hamada ELKIN realiz6 exigencias econ6micas 
al senor AISLANT GIL, pero no se estableci6 su identidad, toda vez que no ingres6 
como probanza complementaria de las juradas de AISLANT GIL y SANCHEZ 
LE0PARDO el reconocimiento fotografico correspondiente. Tampoco admite como 
prueba de la identidad de PENA BERNAL, las constancias de las empresas de 
telecomunicaciones en cuanto al titular de la Hnea. 

Esta argumentaci6n no la compartimos pues como puede verse, si. habia alguien 
interesado en ser visible e identificable es el mismo ELKIN ARNULFO PENA 
BERNAL desde que decide presentarse en casa de los exalcaldes; se hace acompafiar 
de un subalterno -JUAN CARLOS MANCERA GUZMAN-; se traslada en un vehiculo 
institucional; busca apoyo en el Comandante de Policia de San Martin de Loba -
EDWIN FABIAN SANCHEZ LEOPARDO-; entrega una citaci6n adulterada y a su 
nombre; no contento facilita su numero telef6nico y lo vinculan un flujo exagerado 
de llamadas telef6nicas (entrantes y salientes) y en Cartagena, abord6 a los 
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Exalcaldes y los coaccion6, obteniendo la entrega una cantidad importante de dinero 
tal como ya se indic6. 

Y, varies de los telefonos que corresponden a las llamadas entrantes y salientes con 
respecto a AISLANT GIL, su titular es PENA BERNAL tal como lo certificaron las 
empresas de comunicaciones telef6nicas. 

Del reconocirniento mediante fotograffas realizado por AISLANT GIL y SANCHEZ 
LEO PARDO, en sus juradas lo dieron a conocer como un hecho concreto. Las actas y 
las cartillas fotograficas son ilustrativos o complementarias del testimonio y de ello 
existe referenda tambien por los investigadores TARQUINO BARON y MENDEZ 
MORENO. A su vez, MACERA GUZMAN lo ilustra mejor pues no niega la visita, sino 
que la detalla y coincide con AISLANT GIL y en especial que su Jefe ELKIN de la 
Fiscalia fue el que estuvo en San Martin de Loba en los primeros dias de julio de 2015. 

Muy complejo que el mismo dia dos ELKIN vinculados a la Fiscalia visitaran a 
AJSLANT GIL. 

La Defensa echa de menos que no se haya escuchado a los otros exalcaldes. Pero, 
como ya se dijo, ha sido tan contundente y definitiva Ia voz de Al SLANT GIL e incluso, 
su dicho se contrast6 con las demas pruebas admitidas y controvertidas, resultando 
un testimonio uniforme con lo expuesto en su denuncia, entrevista y declaraci6n 
jurada. 

Se concluye que estan dados a p}enitud los presupuestos procesales consagrados en 
el Art. 381 del C.P .P. para dictar sentencia condenatoria, es decir, la existencia de un 
conocimiento mas alla de toda duda sobre la responsabilidad de ELKIN All-NULFO 

PENA BERNAL como autor de los delitos de CONCUSION Y ABUSO DE FUNCION 
PUBLICA. No esta demas agregar que esta sentencia condenatoria concuen;fa con la 
acusaci6n presentada por la Fiscalia General de la Nacion en los terminos del artf culo 
448 del C.P.P. 

DOSIFICACION PUNITIVA: 

Una vez acreditados, como ha quedado, la estructuraci6n de los elementos de los 
delitos de CONCUSION y ABUSO DE LA FUNCION PUBLICA atribuidos al procesado 
en la acusaci6n, corresponde ahora adelantar el respectivo procedimiento de 
individualizaci6n de la pena a imponer en relaci6n con tales comportamientos 
delictivos. 

En cuanto a Ios criterios para determinar la pena de prisi6n contemplados en el 
C6digo Penal, Ley 599 de 2000, se tiene que, para este caso, por tratarse de un 
concurso de conductas punibles, CONCUSION y ABUSO DE LA FUNCION PUBLICA, se 
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procedera como lo impone el art. 31 del C.P., es decir que ELKIN ARNULFO PENA 
BERNAL quedara sometido a la pena que establezca el delito mis grave, segun su 
naturaleza, aumentada en otro tanto. 

En este caso, el delito mas grave corresponde al punible de CONCUSION cuyos 
extremos punitivos oscilan de 96 a 180 meses de prisi6n, multa de 66.6 a 150 
S.M.L.M.V. e inhabilitaci6n para el ejercicio de derechos y funciones publicas de 80 a 
144 meses. 

Para detenninar la pena de prisi6n contemplada en el canon 404 de! C.P. y conforme 
a los extremos punitivos (96 a 180 meses), se tiene que para este evento el ambito 
de movilidad es 84 meses y cada cuarto puniti.vo corresponde a 21 meses. 

La multa tiene como extremos 66.6 a 150 S.M.L.M.V. y el ambito de movilidad es de 
ochenta y tres punto cuatro (83.4) S.M.L.M.V., por lo que cada cuarto es de 20.85 
S.M.L.M.V. 

La inhabilitaci6n de funciones publicas cuenta como extremos ochenta (80) a ciento 
cuarenta y cuatro (144) meses, siendo el ambito de rnovilidad 64 meses y cada cuarto 
es de 16. 

En igual sentido, para el delito de ABUSO DE LA FUNCION PUBLICA, el ambito de 
movilidad es de 20 y cada cuarto corresponde a 5. 

Lo anterior se esquematiza de la siguiente manera para los delitos imputados 

CONCUSI6N: 

Primer Cuarto Segundo Cuarto Tercer Cuarto Cuarto final I 

96 a 117 meses 117 a 138 meses 138 a 159 meses 159 a 180 meses. 
I 

ABUSO DE LA FUNCION PUBLlCA. 

Primer Cuarto Segundo Cuarto Tercer Cuarto Cuarto Final 
16a21 meses 21 a 26meses 26a31 meses 31 a 36 meses. 

En cuanto a la individualizaci6n de )a pena a imponer, se advierte queen la acusaci6n 
se imput6 la circunstancia de mayor punibilidad contenida en el art 58 del C.P., 
numeral 10 por obrar en coparticipaci6n criminal yen el traslado del art. 447 se 
reconoci6 la de menor punibilidad contenida en el art. 55 numeral 1, carencia de 
antecedentes penales, raz6n por la que, conforme al artkulo 61 ibidem, el ambito 
punitivo de movilidad es el que corresponde a los cuartos medios para la conducta 
punible analizada. 
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ELKIN ARNULFO PJ;',NA Jlt:R.NAL 
CONCUS!ON y AJHJSO DE LA FUNClON PUBLICA 

RAD:1100160990%1!2015-00001 
NJ.21602.-

Y, de conformidad con el texto del inciso 3~ del articulo 61 delCodigo Penal, respecto 
a la gravedad de la cortducta y el dafio generado, se tiene que el procesado fungiendo 
como servidor publico, utiliz6 su cargo para obtener un beneficio ilicito, ejerdendo 
ademas funciones que no le eran propias de su cargo, y de esa manera abusando de 
las mismas; logr6 constrefiir a varios ex alcaldes de un municipio del Sur de Bolivar, 
mintiendoles sabre Ia existencia de investigaciones en sus contra para, con el 
argumento de ayudarlos a evitar un posible encarcelamiento, obligarlos a pagarle 
surnas de dinero. Por lo t.anto, el Despacho encuentra razonable imponer, CIENTO 
DIECISIETE (117) MESES de prision, pena que sufre un incremento de DOCE (12} 
MESES en virtud del concurso de conduct.as punibles, arrojando un total de la pena 
a imponer de CIENTO VEINTI NUEVE (129) MESES DE PRISION. 

En este caso, la pena de multa con el mismo raciocinio y proporcion que se dedujo 
en la de prisi6n, se tasa en ochenta y siete (87) salarios mfnimos legales mensuales. 

En lo que se refiere a la inhabilitaci6n para el ejerdcio de derechos y funciones 
publicas, prevista tambien como pena principal, se individualiza en noventa y seis 
(96) meses. 

Como sanci6n accesoria, se impondra al acusado la perdida del cargo pu.blico como 
Jefe de Seguridad y/o el que en la actualidad se encuentra desempefiando en la 
Fiscalia General de la Nacion, toda vez que el ejercicio y poderes discemidos por la 
funci6n publica detentada tuvieron relaci6n directa con la ejecuci6n de la conducta 
punible atribuida (Ley 599 de 2000, articulos 43, num. 2Q, 45 y 52). 

DE LOS SUBROGADOS PENALES: 

No es procedente conceder a ELKIN ARNULFO PENA BERNAL la suspension 
condicional de la ejecuci6n de la pena, pues la sanci6n privativa de libertad es 
superior a 4 aii.os, de manera que nose encorttraria satisfecho el requisito objetivo 
sefialado en el artfculo 29 de la Ley 1709 de 2014. Ademas, el inciso 2 del artkulo 32 
de la misma legislaci6n, que modific6 el articulo 68 A de la Ley 599 de 2000 dispone 
que no procedera dicho subrogado penal para "quienes hayan sido condenados por 
delitos dolosos contra Ia Administraci6n publica•: como ocurre en este asunto con los 
delitos por los que se le ha condenado. 

Tampoco es viable la prisi6n domiciliaria sustitutiva de la intramural por razones 
similares a las anteriores, pues conforme con la preceptiva del artfculo 23 de la Ley 
1709 de 2014 se procede por el delito de concusi6n cuya pena mfnima es de 8 afios 
de prisi6n y, ademas, por tratarse de comportamientos dolosos contra la 
Administraci6n Publica, quien los comete se encuentra expresamente excluido de 
dicha sustituci6n, segun lo dispone el inciso 2 de! articulo 32 de la citada normatiVa. 
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ELKIN ARNULFO PEN.II BERNAL 
CONCUSION y ABUSO DE LA FUNCION PUBLICA. 

RAD:11001609908&2015.0000 I 
N.I. 21602.-

Nose advierte la presencia de alguna de las circunstancias regladas en las numerales 
2, 3, 4y 5 del artfculo 314 de la Ley 906 de 2004, referidas a que el acusado sea mayor 
de 65 afios, se trate de una persona a la que le falten 2 meses o menos para el parto, 
que este en estado grave por enfermedad, dictaminado por perito oficial; ni se ha 
aducido y men os demostrado, la condici6n de padre cabeza de familia, circunstancias 
que al tenor del inciso 3 del artfculo 68 A, modificado por el articulo 32 de la Ley 1709 
de 2014, permitirian la sustituci6n de Ia ejecucion de la pena. 

De tal suerte que ELKIN ARNULFO PENA BERNAL debera purgar la pena impuesta 
en el establecimiento carcelario que disponga el INPEC para tales efectos. Librese en 
consecuencia la orden de captura respectiva. 

En merito de lo expuesto el Juzgado Primero Penal del Circuito con funciones de 
conocimiento de Cartagena de Indias, administrando justicia y por autoridad de la 
ley, 

RESUELVE: 

PRIMERO: CONDENAR a ELKIN ARNULFO PE&A BERNAL, de condicio~es civiles y 
personales ya conocidas a la pena de CIENTO VEINTINUEVE (129) MESES DE 
PRISION, como autor y responsable de las conductas punibles de' CONCUSION y 
ABUSO DE FUNCION PUBLJCA, multa de ochenta y siete (87) salarios minimos 
legales mensuales, e inhabilitacion para el ejercicio de derechos yfunciones publicas, 
prevista tambien como pena principal, en noventa y seis (96) meses; Como sanci6n 
accesoria, se impondra al condenado la perdida del cargo publico como Jefe de 
Seguridad y/o el que en la actualidad se encuentra desempef:ianp.p en la Fiscalia 
General de la Nacion, tal como se explic6 en la parte motiva de est,_ s.entencia 

SEGUNDO: NO CONCEDER SUBROGADO PENAL ALGUNO, atenqiendo la expresa 
prohibicion del art. 68 A del C.P., y, ademas porno cumplirse cpn 1os requisitos 
objetivo para la concesi6n de uno u otro mecanismo sustitutivo;' En consecuencia, 
ELKIN ARNULFO PENA BERNAL debera purgar la pena ~mpuesta en el 
establecimiento carcelario que determine el INPEC para tales efecfos. Librese la 
correspondiente orden de captura a efectos del cumplimiento de est~ pondena. 

TERCERO: DISPONER, a traves del CENTRO DE SERVICIOS JUDICIJ\LES, rendir 
las informaciones necesarias a los organismos de seguridad del Estado para efecto 
de registro y control de sentencias de conformidad con los articulos 166 y 462 de1 
C6digo de Procedimiento Penal, asi como enviar en su momento la carpeta al 
JUZGADO DE EJECUCION DE PENAS Y MEDIDAS DE SEGURIDAD que 
corresponda por reparto. 
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JI.I.KIN ARNULFO PEl"<A BERNAL 
CONCUSION y ABUSO PE I.A FUNCION PUBLICA 
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'IU.21601 .• 

CUARTO: CONTRA esta sentencia procede el recurso de apelaci6n, la cual es 
notificada en estrados a los comparecientes. 

NOTIFIQUliSE Y CUMPLASE 

FREDY ANTONIO MACHADO LOPEZ 
JUEZ 
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ccheney@mortmilnelaw.com.com 
Attorneys for Plaintiffs 

 
 
 

IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 

 
 
KELY JOHANA SUAREZ MOYA, an 
individual; and LUZ MIRIAM MOYA 
SOLANO, 
 

Plaintiffs, 
 
v. 
 

TIMOTHY BALLARD et al.  
 

Defendants. 
 

 
 
 
 
 

DECLARACIÓN DE KELY JOHANA 
SUAREZ MOYA 

 
 
 

 
Yo, Kely Johana Suarez Moya, declaro lo siguiente: 
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1. Yo soy mayor de 18 años y tengo conocimiento personal de los hechos indicados 

en esta declaración. 

2. Yo nací en un pueblo Colombiano muy pequeño llamado Fonseca-Guajira. 

3. Yo fui criada por una madre soltera, Luz Miriam Moya Solano, en una vecindad 

humilde de La Esperanza, en el sector de Obrero en Cartagena, Colombia. 

4. Yo vi las dificultades que enfrentó mi madre debido a la pobreza y la falta de 

oportunidades, así que fui a la Universidad para obtener la licenciatura en trabajo social para poder 

ayudar a la gente. 

5. Cuando yo tenía 19 años, mis vecinos en el barrio la esperanza sector obrero vieron 

un potencial en mí y decidieron inscribirme en el reinado de independencia de Cartagena, este 

concurso no es un reinado nacional y tampoco internacional. Es un reinado interno que se hace en 

la ciudad donde se conmemora como su nombre lo indica la independencia de la ciudad.  

6. Esto no fue un concurso de belleza, sino una competencia para ser la embajadora 

nombrada de su vecindario. 

7. Yo no gané el concurso. Ve archivo adjunto A. 

8. Ni siquiera fui una de las cinco finalistas. Id.  

9. Yo Nunca fui "Señorita Cartagena". 

10. Yo nunca he empezado o operado una agencia de modelos infantiles. 

11. Yo nunca he participado en el tráfico de niños desde Honduras o de cualquier otro 

país hacia Colombia. 

12. Antes de los acontecimientos que ocurrieron el 11 de octubre de 2014, yo no era 

bien conocida en Cartagena, aparte de mi familia y amistades.  
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13. Antes de los acontecimientos que ocurrieron el 11 de octubre de 2014, nunca había 

sido una  

14. Antes de los acontecimientos que ocurrieron el 11 de octubre de 2014, yo nunca 

había estado involucrada en en el tráfico de niños o adultos 

15. Yo no soy ni he sido nunca una traficante de niños. 

16. El 11 de octubre de 2014, fui arrestado por la policía federal Colombiana  

 

17. Ballard y OUR se refieren a esta operación como "Operación Triple Toma" (la 

. 

18. De mi revisión de los testimonios y la evidencia en mis procesos penales 

posteriores, esta es la historia de lo que sucedió al crear la redada. 

19. En el otoño de 2014, OUR y Ballard trabajaron con los gobiernos de Estados 

Unidos y Colombia para realizar una redada encubierta contra la pedofilia en la isla de Barú, cerca 

de la costa de Cartagena, Colombia. 

20. Como parte de esta redada, OUR y Ballard actuaron como agentes del gobierno 

colombiano y prometieron por escrito que no entramparian a personas en la redada. Ve archivo 

adjunto B. 

21. Ballard afirma que un hombre apodado "El Fuego", utilizando su vasto 

conocimiento del cartel del tráfico sexual y la red de tráfico de niños de Colombia, puso a Ballard 

en contacto con otro hombre, "Eduardo", que iba construir un hotel-prostíbulo infantil en la isla de 

Barú, cerca de Cartagena. 

Bates #001315
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22. El 7 de octubre de 2014 se llevó a cabo una reunión entre Ballard, Elkin y Eduardo 

donde acordaron que Ballard pagaría dinero por los niños proporcionados en la fiesta pedófila. 

23. Ballard también le dio dinero a Eduardo para que hiciera los arreglos de la fiesta. 

24. Se decidió que se enviaría una invitación a través de las redes sociales en Facebook 

invitando a los jóvenes a la fiesta. 

25. Yo no estuve en esta reunión y no tenía forma de saber que estaba ocurriendo. 

26. Los registros judiciales verifican que yo no estuve en esta reunión. Ve archivo 

adjunto C. 

27. El 9 de octubre de 2014, Eduardo llamó a un agente de CTI Elkin  y le dijo que 

podía proporcionar más niños de los acordados previamente y que podía bajar el precio de cada 

niño. Ve archivo adjunto C. 

28. Ese mismo día se llevó a cabo una reunión en la que estuvieron presentes Ballard, 

Elkin y Eduardo, junto con un joven que recién había cumplido 18 años de nombre Samuel David 

Olave Martínez ("Samuel"), Luis Miguel Mosquera Cuesta ("Luis ") y una mujer joven llamada 

Natalie Taborda Atencio ("Naty").  Ve archivo adjunto C. 

29. Naty afirmó que podría conseguir unos 15 niños principalmente de los liceos de 

Cartagena, garantizando que el niño mayor no tendría más de 16 años.  Ve archivo adjunto C. 

30. Samuel dijo que podría tener 26 niñas y 6 niños varones, debido aque trabajaba en 

una escuela de modelos. 

31. Yo conocía a Samuel por medio del modelaje porque el también era modelo 1 

 
1 Mi trabajo como modelo fue muy limitado  he sido extra sin identificación en algunos videos 
musicales  y no hice ingresos significativos de eso. 
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32. Yo no estuve presente en la reunión del 8 de octubre de 2014 y no tenía forma de 

saber que estaba ocurriendo, ni tenía conocimiento del tema de la reunión ni de lo que se discutió. 

33. Los registros judiciales verifican que yo no estuve en esta reunión.  Ve archivo 

adjunto C. 

34. El 10 de octubre de 2014, Eduardo llamó a Elkin y le confirmó que tenía 

compromisos acumulados para 28 niñas y 3 niños menores de 10 años. 

35. También confirmó que Samuel había acumulado 26 niñas y 8 niños. 

36. No me mencionaron a mi durante esta llamada telefónica.  Ve archivo adjunto C. 

37. En algún momento antes del 11 de octubre de 2014, Samuel me dijo que un hombre 

norteamericano rico  vendría a la fiesta en busca de una chica negra de aspecto 

joven, que podía ayudarla con sus proyectos a futuro. 

38. En ese momento, yo tenía veinte años, pero parecía mucho menor, así que Samuel 

me invitó a la fiesta como una de las jóvenes que el había cometido ha proveer para el Sr. Pablo.   

39. Debido a mi pobreza, yo decidí ir a la fiesta para intentar conocer al Sr. Pablo, ya 

que mi madre y yo tendríamos una salida de la pobreza si conocía a este norteamericano rico. 

40. Yo creí que me pagarían por asistir a la fiesta. 

41. Samuel me pidió que asistiera a una reunión en el departamento de Eduardo, donde 

la sobrina de Samuel estaba presente para que Tim Ballard pudiera verificar que Samuel y Eduardo 

tenían chicas jóvenes listas para Paul Hutchinson ("Pablo"). 

42. La prima de Samuel y yo éramos las únicas dos "supuestas" niñas en esa reunión,  

de nuevo como anzuelo, aunque Ballard afirma en The Abolitionists que había otros niños.  Ve 

archivos en video adjuntas. 
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43. Yo también vi la invitación a la fiesta en Facebook. 

44. Otra reunión se llevó a cabo entre Ballard, Eduardo, Samuel y yo en un restaurante 

de la playa para hacer los arreglos de último momento para la fiesta sexual. 

45. Yo asistí a esta reunión debido a las instancias de Samuel para demostrar que tenían 

una joven arreglada para conocer a pablo con Pablo. 

46. La prostitución no es ilegal en Colombia. 

47. Ballard comenzó enfatizando que Pablo quería tener sexo con una joven negra. 

48. En ese momento hablé y le pedí a Pablo que fuera delicado porque no quería que 

Pablo me violara violentamente. 

49. Yo me asusté terriblemente y me reí tontamente, lo que a menudo no hago porque 

encuentro la situación graciosa, sino porque tengo miedo. 

50. El 11 de octubre de 2014 fui solo al muelle para ir a la Isla. 

51. Yo me subí a un pequeño bote con otras personas, entre las edades de 13 y 30 años, 

que también habían aceptado las invitaciones para ir a esta fiesta. 

52. Algunos de las personas incluso pagaron $5 por el paseo del bote. 

53. Ninguna de las personas fue mantenida en contenedores de envío. 

54. De hecho, los documentos judiciales demuestran que ninguno de las personas fue 

traficado o esclavos sexuales.  Ve archivo adjunto D & E. 

55. Todos fueron invitados por redes sociales o por invitación de Samuel (como en mi 

caso), Naty o Fuego. 

56. Documentos judiciales y entrevistas verifican que no invité a nadie a la fiesta. Ve 

archivo adjunto D. 
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57. Documentos judiciales demuestran que una de las personas que estuvo en la redada, 

Pedro Florez Ramos, ("Pedro") de 17 años, vivía en casa con sus padres en Cartagena, Colombia, 

se enteró de la fiesta a través de Facebook.  Ve archivo adjunto E. 

58. Los documentos judiciales muestran que Pedro nunca antes había sido víctima del 

tráfico2 de humanos y anteriormente solo había tenido relaciones sexuales con su novio, quien, de 

acuerdo a los documentos judiciales, lo acompañó en este viaje a la isla.  Ve archivo adjunto F. 

59. Antes de la fiesta del 11 de octubre de 2014, Pedro no me conocía, ni en privado ni 

en público, como una reina de belleza cartagenera. 

60. En ningún momento invité a Pedro a la fiesta ni le prometí dinero. 

61. Antes del 11 de octubre del 2014, Pedro nunca había sido traficado sexualmente. 

Ve archivo adjunto E. 

62. Documentos judiciales demuestran las edades de los individuos que se presentaron 

voluntariamente a la fiesta prometida en la isla de Barú. 

a) 30 de ellos eran adultos entre las edades de 18 y 30 años. 

b) 16 de ellos tenían 17 años. 

c) 7 de ellos tenían 16 años. 

d) 2 de ellas tenían 15 años. 

e) 1 tenía 14 años. 

f) 1 tenía 13 años. Ve archivo adjunto D. 

 
2 Ve Declaración de Pedro Florez Ramos, adjunto aquí como Exhibición E. 
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63. Los documentos judiciales demuestran que Naty no se presentó al viaje en el barco 

a la isla para la fiesta, aunque según los informes de la fiscala ella había asistido a reuniones previas 

a la fiesta en la isla.  Ve archivo adjunto C. 

64. Al llegar a la isla, yo vi a Samuel sentado en una mesa con Ballard. 

65. Como yo conocía a Samuel, me senté en una mesa junto a él. 

66. Ballard le pasó algo de dinero a Samuel, lo que inmediatamente me confundió. 

67. El CTI llegó inmediatamente y nos arrestó a mí y a los demás. 

68. Los individuos que fueron traídos a la isla estaban muy confundidos y 

traumatizados por estos acontecimientos, al igual que yo. 

69. Ninguno de los individuos que fueron llevados a la fiesta habían sido traficados 

anteriormente y ninguno de los "clientes" era en realidad pedófilos en busca de sexo. 

70. Durante el arresto, me confundieron con "Naty", yo no estaba involucrada en la 

planificación de la fiesta, ni en la obtención de los adultos jóvenes ni de los niños, y no estaba al 

tanto del falso pretexto de la fiesta hasta que fui arrestada. 

71. En mi juicio, el investigador me confundió con Naty. 

72. Ninguno de ese metraje de las Abolitionists fue proporcionado por Ballard para 

presentarlo en mi juicio. 

73. Ballard afirma en entrevistas que no le informó a la prensa sobre la redada hasta 

dentro de seis meses y un año después. Ve archivos en video adjuntas. 

74. Sin embargo, a los pocos días, Tim Ballard me presentó como la Sra. Cartagena, la 

reina del concurso de belleza que cambió su fama para traficar niños, esencialmente mezclando 

las historias de vida de Naty y Samuel en una narrativa fraudulenta sobre mí. Id.  
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75. Las noticias de CBS publicó un artículo completo con metraje de la redada y una 

entrevista de Ballard como héroe solo tres días hábiles después de la redada. Id.  

76. Yo estaba muy asustada y confundida sobre lo que me había pasado. 

77. Mis preocupaciones no eran injustificadas, ya que pasé los siguientes 18 meses en 

celda esperando el juicio hasta que finalmente fui liberado mediante una petición de hábeas corpus. 

78. Elkin, el agente encubierto del CTI, quien fue encargado de la redada, ha sido 

condenado por corrupción y abuso de cargo público por aceptar sobornos, y está prófugo con una 

orden de encarcelamiento de 129 meses.3 

79. Después de la redada, fui odiado por la gente de Cartagena.  Ve archivo adjunto F. 

80. Yo recibí amenazas de muerte y la gente me escupió.  Ve archivo adjunto F. 

81. Mi vida normal fue destruida. 

82. Yo decidí que ayudaría a otras personas que habían sido acusadas injustamente, así 

que fui a la facultad de derecho y me gradué recientemente. 

83. Después de un tiempo (aproximadamente 2016), la gente dejó de mirarme y hablar 

de mí, y yo estaba listo para dejar atrás esta horrible experiencia. 

84. En 2018, los demandados de SOF, Ballard y Hutchinson, se propusieron hacer una 

película docudrama sobre esta redada en la que yo era la villana principal de la película, como se 

refleja en el guión en el que se utiliza mi nombre para las líneas de Giselle.   

85. La actriz que me interpretó se parecía muchísimo a mí.  Ve archivo adjunto G. 

86. Hasta el día de hoy, yo nunca he sido condenado por ningún delito. 

 
3 Ve archivo adjunto G. 
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87. Ballard llego a Cartagena a testificar contra mí en febrero de 2023, lo que yo creo 

fue para asegurarse de que fuera condenado antes de que se estrenara Sonido De Libertad (The 

Sound of Freedom). 

88. Angel Studios promocionó el personaje de Giselle como yo, usando mi nombre real 

y colocando la siguiente información sobre mí en el ámbito público: 

 

89. Como dije anteriormente, yo no fui una reina de un concurso de belleza ni fui yo 

Señorita Cartagena. 

90. OUR también me etiqueto como, "nada menos que un monstruo" 

Bates #001322
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In the film's opening scene, a character named Giselle, inspired by Kelly Johana Suarez, a 
former beauty pageant queen and model known as "Miss Cartagena," deceives a young girl and 
her brother. Suarez exploited her reputation in a poverty-stricken neighborhood to recruit 
children for sex trafficking, betraying their trust by selling them into the trade. 
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91. Yo nunca recluté ni trafiqué niños (o adultos) para tener sexo (o para cualquier otra 

cosa). 

92. Yo no soy una ex reina de un concurso de belleza. 

93. Yo nunca he sido Señorita Cartagena. 

94. Yo no he sido condenada por ningún delito y espero ser absuelta antes del 14 de 

octubre del 2024. 
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Operation Underground Railroad 
Jul 18 -~ 

"Giselle" is based on a real person: TRUE 

At the start of the film, it shows a woman named "Giselle" 
recruiting a young girl and her brother for what the 
children's father believes is a modeling opportunity. The 
character of Giselle is loosely based on a woman named 
Kelly Johana Suarez, a former beauty pageant queen and 
professional model in her early twenties, known as "Miss 
Cartagena," who really did recruit and traffic children using 
her credentials in Colombia. 

Suarez's reputation in her home of Obrero, a poor 
neighborhood in the South of Cartagena, made her an 
effective recruiter of young girls and boys for sex 
trafficking. Her trusted role as a leader in her impoverished 
community was gained through her former beauty pageant 
experience and social work studies. 

Beneath the surface, Suarez was nothing short of a 
monster. She used her good standing and credibility to lure 
children away from their families with promises of making 
them successful models, but instead, she sold them into 
the booming sex trade. 

We hope everyone can experience this powerful movie. 
Although none of the profits go to O.U.R., you can still 
make an impact. Visit our website, OURrescue.org to make 
a difference. 
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95. OUR ha estado intentando recaudar dinero afirmando que soy una traficante de 

niños. 

96. En el primer clip de los videoclips presentados ante este tribunal, el empleado de 

OUR, Matt Osborne, al intentar recaudar dinero para OUR a través de Sonido de Libertad, declaró 

lo siguiente: 

a. Que yo soy un traficante; 

b. Que yo soy la Señorita Cartagena; 

c. Que yo soy una reina de belleza; 

d. Que yo soy malvada, diabólica y despreciable. 

97. Yo vivo con miedo y terror después de haber sido titulda una traficante de niños 

por Tim Ballard, Matt Osborne, Janet Russon, Katherine Ballard y los acusados de las SOF. 

98. En la Segunda clip de los videoclips que se presentan ante esta Corte, Tim Ballard, 

intenta reforzar la veracidad de Sonido de Libertad, una película en la que ganó dinero y fue 

introducida en la vida de muchos donantes potenciales bien intencionados, y Argentinos cinéfilos, 

declarando lo siguiente: 

a. Hubo 54 sobrevivientes en la redada de la isla; 

b. Que Pedro Florez fue un niño traficado que Ballard rescató; 

99. Ninguno de los individuos llevados a la isla fue traficado. Ve archivo adjunto D. 

100. Ninguno de los individuos llevados a la isla fueron sobrevivientes. Ve archivo 

adjunto D. 

101. Pedro ha admitido que nunca fue víctima del tráfico de humano y que no fue un 

sobreviviente de la trata de personas.  Ve archivo adjunto E. 
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102. Después de pasar por el trauma completamente innecesario de la redada, esa noche 

fue devuelto a sus padres.  Ve archivo adjunto H. 

103. En el tercer Clip de los Videoclips que se presentan ante este Tribunal, Tim Ballard, 

al tratar de promocionar la película en la que tiene intereses económicos, Sonido de Libertad, 

afirma que soy real, muy real, que fui Señorita Cartagena y que soy muy conocida en la conciencia 

pública cartagenera. 

104. Como dije anteriormente, yo no fui Señorita Cartagena y era una figura desconocida 

excepto por mis amistades cercanas de mi vecindad. 

105. En el cuarto Clip de los vídeos presentados ante este Tribunal, Tim Ballard, al 

intentar promocionar la película en la que tiene intereses financieros, Sonido de Libertad, afirma 

que las mujeres son las mejores reclutadoras para traficar con niños. 

106. Afirma además que soy una persona muy famosa, que fui Señorita Cartagena y que 

era dueña de una escuela de modelos donde reclutaba niños de mi supuesta escuela de modelos. 

107. Ballard afirma que gané el título de Señorita Cartagena diciendo que quería ayudar 

a los niños de Colombia y parecía que eso era lo que estaba tratando de hacer para reclutar niños 

para la esclavitud sexual. 

108. Todas estas afirmaciones son falsas y están hechas con la mujer que me interpretó 

en la película sentada a su lado. 

109. En el quinto Clip de los videoclips presentados ante este Tribunal, a Tim Ballard, 

al tratar de promocionar la película en la que tiene intereses financieros, Sonido de Libertad, se le 

preguntó si estaba yo en prisión. 

110. Ballard respondió mentirosamente diciendo que yo estaba en prisión y que él había 

testificado en mi juicio 8 meses antes y que estaré en prisión por 20 años o más. 

Bates #001326
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111. Aparte de los 18 meses que cumplí en las horribles condiciones de la prisión de 

mujeres en Cartagena en espera de juicio, no estoy en prisión ni voy a pasar ningún tiempo 

adicional en prisión ya que en Colombia se adelanta un juicio, dentro del cual todavía no se ha 

declarado responsabilidad penal en mi contra.  

112. En el sexto Clip de los videoclips que se presentan ante este Tribunal, a Tim 

Ballard, al intentar promocionar la película en la que tiene un interés financiero, Sonido de 

Libertad, se le pregunta qué parte de la película Sonido de Libertad es real y qué parte es ficción. 

113. Ballard responde diciendo que todos los niños son reales, los pedófilos son reales 

y los protagonistas son reales. 

114. Yo no soy una pedófila. 

115. Ninguno de los niños eran realmente niños traficados, excepto Ballard, quien pagó 

para traerlos a la isla. 

116. En el séptimo Clip de los videoclips que se presentan a este Tribunal, Tim Ballard, 

al tratar de promover la película en la que tiene un interés financiero, Sonido de Libertad, en su 

propio podcast con el Fiscal General de Utah, Sean Reyes, dice que el no crea demanda al afirmar 

que miró catálogos de niños en Cartagena que verificaban que los niños que iban a la isla eran 

menores traficados, que Ballard tenía pruebas ante la isla de que estos niños habían sido abusados 

varias veces antes de que Ballard apareciera en Cartagena. 

117. Ninguno de los jóvenes y adultos jóvenes llevados a la isla para la redada había 

sido traficada anteriormente. 

118. Tim Ballard creó una demanda para que personas como yo fingieran ser menores 

de edad con la esperanza de poder sacar a mi madre y a mí de la pobreza. 
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119. 
Los acusados a través de sus escritos, investigaciones, prom

oción y distribución de 

Sonido de Libertad claram
ente han hecho creer al público que soy una traficante, una ex reina de 

belleza y Señorita C
artagena, todo lo cual es falso. 

120. 
N

o hay nada cierto en la esencia de la interpretación que los dem
andados hacen de 

m
í en la afirm

ación de la película Sonido de Libertad de que yo soy una traficante de niños. 

121. 
Los vídeos prom

ocionales y las páginas w
eb que he adjuntado a esta declaración 

incluyen m
entiras descaradas acerca de que soy una traficante, lo cual no es una inexactitud m

enor. 

122. 
Los videos prom

ocionales y las páginas w
eb que he adjuntado a esta declaración 

dem
uestran que los acusados querían que el público viera m

i personaje no com
o una ficción o 

altam
ente dram

atizado en Sonido de Libertad, sino que querían que el público creyera que yo era 

verdaderam
ente una traficante de niños com

o se retrata en la película. 

123. 
N

o hablo ni leo inglés; sin em
bargo, firm

o esta declaración con el entendim
iento y 

la creencia de que es una traducción justa y precisa de la D
EC

LA
R

A
C

IÓ
N

 D
E K

ELY
 JO

H
A

N
A

 

SU
A

R
EZ M

O
Y

A
, adjunta al presente com

o A
nexo I. 

124. 
Y

o m
e declaro bajo pena penal del Estado de U

tah que lo anterior es verdadero y 

correcto. 

 
FEC

H
A

D
O

 este 6 día de junio 2024. 

 

____________________________________ 
 

 
 

 
 

 
 

K
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L
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IN THE THIRD JUDICIAL DISTRICT COURT 
SALT LAKE COUNTY, STATE OF UTAH 

 
 
KELY JOHANA SUAREZ MOYA, an 
individual; and LUZ MIRIAM MOYA 
SOLANO, 
 

Plaintiffs, 
 
v. 
 

TIMOTHY BALLARD, an individual;  
 

Defendants. 
 

 
 
 
 
DECLARATION OF CELESTE BORYS 
 
 
 

 
I, Celeste Borys, hereby declare as follows: 

1. I am over the age of 18 and reside in Utah.  I am competent to testify, and I make 

this declaration on my own free will and personal knowledge. 

Bates #001331



2 
 

2. In May of 2022, to serve the mission of rescuing trafficked children, I applied for 

and was hired as an Executive Assistant ("EA") at Operation Underground Railroad. 

3. In October of 2022, Ballard also designated me as an Operator who would 

accompany Ballard on OPS via the COUPLES RUSE. 

4. Tim Ballard moved me into the position of his personal Executive Assistant in 

March of 2023. 

5. Shortly before I resigned as Ballard’s EA, I began to realize that Ballard is a 

habitual liar in all aspects of his life. 

6. I am aware of several incidents in Ballard’s past that show this fact. 

7. For example, he repeatedly told me that he had Sean Reyes, the Haiti law 

enforcement, Mexico law enforcement, Ecuador law enforcement, Colombia law enforcement, 

and others in his hip pocket and that he had a graveyard of people who tried to cross him. 

8. As revealed in the Davis County investigative reports, Ballard had the Haitian 

authorities attempt to arrest other NGO operators in Haiti (his former business partners), because 

he believed they were competing with his nonprofit work. 

9. Ballard had Colombian authorities arrest Kely Suarez because he needed a 

“successful OP” in order to bring in donations and have sizzle for his films. He put her in prison 

in Cartagena, without any regard for her life, just as he was willing to do with Chet Thomas: 
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Dave stated he found an older phone with some text messages that he was able to provide to me. 
Dave said at one point there was a second group of people with a different non-profit 
organization that was going to Haiti to look for Gardy. Tim told Dave that "these guys will 
destroy OUR's operational integrity." Dave said he believed Tim and so he actually helped him 
draft, via text, a document which they then forwarded to one of the Haitian government officials. 
The Letter was then drafted and sent to this American citizen and his Non-profit organization. 
The individual was Chet Thomas, one of the producers for the first documentary, "The 
Abolitionist." 

Dave was able to provide me screen captures of the text messages between Tim Ballard and 
himself discussing the details of this and how to draft the document. They spoke of providing 
the draft to the "government official" and making sure it was drafted on government letterhead 
and then given to Chet. Dave provided me a screenshot of the document as well. It should be 
noted that Chet Thomas did receive this official document and provided me with a photograph of 
the document which has been included with the case file. 
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< 
fl 

Letter can go out as ear1y as 
tomorrow bro 

Tuesday fine too 

Means a lot 

1 Need something added to 
Haitian letter 

That Chet has already revealed 
sensitive information pertaining 
to our investigation. Please 
take rt down 

To Chet : you have already 
revealed dangerous 

71 .... 

Ma e sure m keepS us out of It 

Can t sa, OUR told us to do 
this Etc 

Tlus has :o be from THEM 

Did J m Eke the letter? 

2 2018, 

Sabine·s idea was to have 
Guesno go with Jim to see the 
AG and make 1t clear to the AG 
that he only wants OUR doing 



5 
 

 

10. Ballard lied to his daughters about drinking alcohol while they were on a flight to 

visit his mother. He asked me via text if there was a way to disguise the drink: 
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71 AM 

< 

w.a e sure m keeps us out of It 

Can t sa OUR told us to do 
this Etc 

This has to be from THEM 

C❖i-\iiB♦ 
1 

Did J m ke the etter? 

z 20'1 

Sabine's idea was to have 
Guesno go with Jim to see the 
N3 and make ,t clear to the AG 
that he only wants OUR doing 

I II 

e 
Sabine's idea was to have I 
hU.....-on go with Jim to see the 
AG and make it clear to the AG , 
that he only wants OUR doing • 
this mission. R 

Jim is also going to get 
Senatus to sign it as well 1 

I trust pm and Sabine 

This is as much their problem 
as it s ours and so they know 
how to deal best 

My on y real ask is for it to be 
on govt letterhead 
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11. Ballard was obsessed about Kely Suarez and how she could impact how the 

public viewed The Sound of Freedom. 

12. He asked his psychic and OUR employee, Janet Russon, for a reading about Kely 

Suarez and The Sound of Freedom. 

13. I have read the script of The Sound of Freedom. 

14. Ms. Suarez’s actual name (Kelly sic), rather than Katy, is used 48 times. 

15. The name “Kelly Suarez,” rather than Katy Giselle, is used 2 times in the script.  

16. At the beginning of 2023, Ballard desperately wanted to release the movie The 

Sound of Freedom (“SOF”) through Angel Studios, but Angel Studios would not distribute it 

because Ballard and OUR were under criminal investigation by the Davis County Attorney’s 

Office. 

Bates #001336

<• • TB 

They WAnT me to be bad so badly 
thst they make shit up 

Can I order a mamosa with girls 
with me .... would they know 

Are ykh sitting by them? 

OJ 

If you are by them. They may see 
them mix it. But it just looks like 
orange juice. 

Edited 

Yes I'll by them 
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17. In early March, I attended a meeting with Ballard, David Jacobs, and Sheri Dew, 

who was the CEO of Deseret Book, at Brent Andrewsen’s office, where Ballard discussed 

terminating the Davis County Investigation, while pitching story ideas to Ms. Dew to help 

collaborate in that effort. 

18. On March 7, 2023, Ballard texted me and asked to set up a meeting with Ali 

Serano, Brent Andrewsen, David Jacobs, Mark Blake, and myself to discuss Davis County 

Attorney Troy Rawlings, and suing him for what Ballard claimed was an improper investigation. 

19. I set up the Meeting for March 8, 2023, and I was present at that meeting. 

20. This meeting and several more were being held at the same time in parallel with 

Angel Studios meetings. 

21. A smear campaign of Troy Rawlings was set in motion so that SOF could be 

distributed. 

22. On March 14, 2023, there was a SOF Meeting between OUR (Timothy Ballard) 

and Angel Studios at Grand America to discuss distributing the movie. 

23. Angel Studios was represented at the meeting by Jeff Harmon, Jordan Harmon, 

and Neal Harmon. 

24. OUR was represented by Ballard, David Jacobs, Matt Osborne, Heidi Fransen, 

Janet Russon, and me. 

25. Mike Illitch Jr., Thomas Hall, (donors), Jim Caviezel, and Eduardo Verastegui 

(from SOF) were present at this meeting (Verastegui via Zoom), with Alejandro Monteverde 

receiving a recap of the meeting via WhatsApp the following day. 
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26. On March 28, 2023, I went to the Salt Lake City Airport to pick up Ballard and 

Eduardo Verastegui, and I drove them to a meeting with Angel Studios. 

27. The Harmon brothers, their executive assistant Judy Day, Ballard, Verastegui, and 

I were all present, and they discussed the release of SOF on July 4, 2023, as well as the "Pay It 

Forward" financing. 

28. On March 31, 2023, another meeting was held to discuss the Troy Rawlings 

investigation with OUR employees Ballard, David Jacobs, Mark Evans, Emily Evans, and OUR 

Holland & Hart counsel Brent Andrewsen and myself present. 

29. On April 11, 2023, I was present at a private meeting at "Mac’s Place" with 

Ballard, Matt Cooper, and Sean Reyes. Prior to going into the meeting, Ballard told me that the 

primary objective of the meeting was to address what he needed to with Reyes so that Reyes 

would end the Davis County Investigation. 
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• Matt 

Apr 11, 2023 dt 10:0C Ar.I 

Make sure tim gets to that 1:30 
today 

Macs place with Sean Reyes 

Apr 14, 202J ,H 1. 47 PM 

Can you send me number for your 
photographer one more time 

Ok thank you 

OJ 

• 
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30. On April 24, 2023, Ballard asked Mark Blake to send me the "Letter to Troy in 

2022."  

31. They also discussed an upcoming meeting Ballard was going to have with Holly 

Olsen (a public relations volunteer) and how she was going to start her "Investigate Troy" 

campaign to smear Troy Rawlings. 

32. On April 24, 2023, there was a meeting with Holly Olsen, Steve Olsen, Rachel 

Ballard, John Watson, MB, JC Holt, Ellen Wheeler (appearing via Zoom), Ballard, and his sister 

Emily Evans, where we discussed the Investigate Troy Rawlings campaign and started a 

webpage called investigatetroy.com. 

33. In April of 2023, a female operator at OUR ("JJ") who had previously 

accompanied Ballard on COUPLES RUSE OPS, had come forward to OUR management and 

reported that Ballard had used the COUPLES RUSE to deceive, groom, and manipulate her into 

participating in sexual acts with him.  

34. I believed Ballard when he told me that these acts were necessary to fool child 

traffickers and that this woman was crazy, along with other operators who he claimed had "fallen 

in love with him." Ballard claimed these women could not perform in the COUPLES RUSE 

without developing romantic feelings for him. 

35. On May 11, 2023, Ballard told me the Deseret News reported that Troy Rawlings 

informed it that OUR was cleared from the investigation but would not go on the record because 

Rawlings had Attorney General Sean Reyes under investigation.  
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36. Ballard then said he was going to tell Attorney General Sean Reyes that Rawlings 

must be leaking false information to the Deseret News about Sean Reyes being under 

investigation.  

37. On May 19, 2023, Ballard informed me that Angel Studios had been asked by 

many people why it would ever partner with Tim Ballard. 

Bates #001340

OJ 
TB 

May 11. 2023 at 4 ISAM 

Where are u 

Did u hear the Troy update 

He talked to our attys last night 

In Sic 

The latest I have 1s he 1s gomg to 
say th vest1gat1on? 
Cor ers right?? 

Yes 

But I have more details 

He's a liar. 

Can't wait to hear 01d he correct 
himself with DN are they going to 
release 1t 

He told DN that he could not say 
Hon the record,. that we are 
cleared . Why? Cuz he don't want 
the story 

So he was trying to be strateg1c to 
avoid the story Will ON release 1t 
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38. On May 20, 2023, Ballard texted me and asked to set up a meeting with Ali 

Serano (OUR legal), David Jacobs (OUR), Matt Faraci (OUR PR & Angel PR), Matt Shupe 

(Dhillon PR) Mike Columbo (Dhillon legal). 

39. Despite the fact that OUR and its attorneys knew that Ballard had been sexually 

assaulting several women, Ballard claimed that Angel Studios wanted something out in the press 

regarding the Davis County Investigation being over before it would commit to distributing SOF: 
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(CD 

T6 

Question: why do so many people 
hate me ? Like WHY? They do they 
want me to be bad?????? It's so 
ficked up. 

We have rescued Thousands of 
children ! I have almost died. 
Almost lost my marriage. Hurt 
soooo badly. Wanted to Kill myself 

And yet the "good guys" want me 
to be bad and fall. Wtf !?!? 

Angel Studios told me so many 
people called tnern and said why 
would U partner with 1B? He's so 
into himself, drives fancy cars1 

I get Cancled from speaking 
gigs .... I don't get asked to speak 
as much .... 

ltlslNSANE 

And I don't even one a fancy car. 

Many people like troy 

They WAnT me to be bad so badly 
thst they make shit up 
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40. On May 23, 2023, after it was known that Ballard had acted inappropriately 

sexually with JJ, Emily Evans (Ballard’s sister) told me that Angel Studios/OUR, hired public 

relations manager Matthew Faraci for all things Troy Rawlings and SOF to assure that Ballard’s 

reputation, OUR’s reputation, and Angel Studios’ reputation, was not hurt. 

Bates #001342

3:51 ,111-:;:-

<• 

• 
• 

.g 
3 People 

iMessage 

TB 

Davis County Attorney's Office 
closes investigation into Operation 
Underground Railroad 
deseret.com 

Angel really wanted something out 
in conjunction with their May 11 
announcement. We are happy with 
it. Troy Rawlings is on his heels as 
he thinks he got away with just 
this. But the blast is coming!!!!!! 
Just as we have discussed 

May 21, 2023 at 12:58 PM 

TB 

Celeste, just making sure you saw 
this thread for our meeting next 
week with 

ALI Serano (OUR legal) 

DI 
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41. Matthew Faraci reported to Angel Studios, as reflected in this invitation to an 

Angel Studios party in Orlando, Florida on May 23, 2023. 

Bates #001343

Emily 

May 22, 2023 at s:o;> PM 

Tim Ballard: NRB 2023 
Schedule 
docs.google.com 

Have we hired epic to do tims PR 
going forward 

Matthew? 

OUR has hired Matthew/Gideon for 
all things Troy and SOf 

We haven't hired epic 

I saw Epic put this together. I 
believe Angel hired them 

• 
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42. On May 28, 2023, Ballard chose to cancel the meeting I had set up with Serano, 

Jacobs, Angel Studios, and Dhillon and he asked me to reschedule it with just Dhillon and Faraci 

(Angel Studios). 

43. On May 30, 2023, Ballard texted me that he wanted to hold off on "Striking 

Troy", but would wait until after the SOF movie as he built up millions of new followers/donors 

during the SOF tour: 

Bates #001344

V..W-•'TMBNUVll'"'-&1"1'.'T-,-•UVP•,.,_....-..,... 
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TB 

I had a new thought this morning 
.... with ticket sales cloing so well, 
Mabry we should not strike Troy 
pre-movie. 

Instead we go on all the media that 
we were going to use to strike him, 
and go for the express purpose of 
promoting the film. 

On the way out we brief the 
producers of a HUGE story to take 
place in October: the Corruption 
story ...... the movie will have about 
runs it's course and we will have 
MILLIONS of new followers/ 
donors. 

Now we go back on Glenn and 
Tucker and Candace and-with our 
now MILLIONS of new followers/ 
blow troy out of the water 

Also .... .it's the natural progression 
because all things wtll be naturally 
unsealed by then 

I'll pass It by Matthew. If he likes it, 
there will be no reason for a 
meeting 

Also ..... it's the natural progression 
because all things will be naturally 
unsealed by then 

I'll pass it by Matthew. If he likes it, 
there will be no reason for a 
meeting 

Also, I will have OUR being run by 
non transsexual pussies by then 

I'll be spending half of June talking 
about Troy instead of SOF. 

We will build a massive armylll 
And then turn that army on Troy/ 
Corruption this fall. 

Second HUGE wave after SOF 

•■i-dii♦ 

( 
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44. On June 8, 2023, Ballard included me on texts to Tony Robbins and Matthew Faraci 

expressing his hatred towards Troy Rawlings. 
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3:57 - ,,, .,. 

<• 

• 

• 
• 

• 
+ 

ROBBINS, BALLARD, FARACI 

Damn 

If he knew about part 2: the 
corrupt Utah DA who cost us 
about $50mm and broke into my 
and other OUR execs emails in 
order to perpetuate the lie of the 
century (which forced millions of 
children into RAPE) .... maybe then, 
JP would bring me on his show 

Sorry to be so dramatic. It I 
speak the truth 

Alvin Bragg (D) = Davis County, 
UT DA (R) 

Imperative message !!!!! The most 
vulnerable chink in the armor of 
the US Constitution is Alvin Bragg 
(d) and Troy Rawlings (R), Davis 
County, Utah DA 

Tony, you will not Believe what this 
man did To us/Children: we will get 
you the info asap. 

-
OJ 

5:39 

<• 

+ 

ROBBINS, BALLARD, FARACI 

Tim!!! Walk away! Thai•s what they 
told me, Tony 

And I told them to Go to Hell 

That is when I hired Matthew 
Feraci 

ThT is when I hired Dhillon Law 
Firm 

I fought my board . I fought others 
who are complicit in the corruption 
of our country 

Yes, perhaps it's best for me to 
walk away. Personally, it's the best 
move, I agree 

But I answer to God! I will have 
my meeting with God someday. I 
also answer to my wife. My 
children. To the Constitution 

I cry for the blood spilt to give us 
the 4th amendment; the First 
amendment 

Tony, you saw me that night of 
··-··--"--- ............. ,.. '---- ·-··-··-
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45. Given my involvement in all of the meetings with Angel Studios and the SOF 

defendants, Angel Studios and the SOF defendants knew that OUR and Tim Ballard had been 

under criminal investigation prior to releasing The Sound of Freedom. 

46. Given my involvement in all of the meetings with Angel Studios and the SOF, 

defendants knew that Tim Ballard had been fired from OUR for sexual misconduct prior to 

releasing The Sound of Freedom. 

47. Given my involvement in all of the meetings with Angel Studios and the SOF 

defendants, Angel Studios and the SOF defendants knew that Tim Ballard was going to use The 

Sound of Freedom as a platform in which to attack Troy Rawlings, the Davis County Attorney. 

Bates #001347
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5:39 

ROBBINS, BALLARD, FARACI 

Tony, you saw me that night of 
November 11, 2020. I came to your 
house at midnight ... .I wanted to 
kill myself that night (you 
remember !) because I could not 
comprehend a world where child 
rescue operators were being 
corruptly hunted by a jealous DA 
(elected uncontested year after 
year because the people don't 
give a fuck and don't open their 
eyes) 

Tony, you and Sage saved my life 
on the night of November 11, 2020 

You stayed by my side all night. 
You sent me the aftercare 
treatment to help me overcome -, 
this love from you and Sage 
continues for years 

I am back ! I am well. Thanks to 
you and Sage. And Jesus . I am 
back . I will not now walk away. 

I will not listen to my pussy board. I 
will not listen to my pussy 
attorneys. They never would have 
picked up guns in 1776 and 

<• 

0 

ROBBINS, BALLARD, FARACI 

I am back ! I am well. Thanks to 
you and Sage. And Jesus. I am 
back . I will not now walk away. 

I will not listen to my pussy board. I 
will not listen to my pussy 
attorneys. They never would have 
picked up guns in 1776 and 
created the new world for 
freedom. But I know I would have. 
And (at least proverbially ) I will . 

Again .... ! Apologize if I'm coming 
off too dramatic 

I just feel that we are, in many 
ways, back in 1776. 

These stories must be told and the 
solitons must be provided 

Children are at stake 

Jordon ...... children are at stake ! 

Tony do you know Patrick bet 
David? 

OJ 
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48. It is my understanding that Matt Osborne knew that OUR and Tim Ballard had 

been under criminal investigation prior to releasing The Sound of Freedom. 

49. It is my understanding that Matt Osborne knew that Tim Ballard had been fired 

from OUR prior to releasing The Sound of Freedom, as Ballard told me that OUR fired him for 

"using Ops to F--- ladies. " 

 

50. Katherine Ballard knew that OUR and Tim Ballard had been under criminal 

investigation prior to releasing The Sound of Freedom. 

51. Katherine Ballard knew of JJ and made an HR complaint to OUR prior to Tim 

Ballard being fired, complaining of JJ.1 

52. Katherine Ballard knew that Tim Ballard had been fired from OUR prior to 

releasing The Sound of Freedom, prior to making this statement on October 11, 2023: 

 
1 Attached hereto as Exhibit A. 

Bates #001348
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What was her reason 

Art!!!! He alwayss hugged me 

He was so nice so so nice 

Damien call«::!d in the office and 
told them I was fired for using ops 
to fuck ladies 
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53. Faraci knew that Ballard had been under investigation by the Davis County 

Attorney and FBI and that Ballard was forced out of OUR for having a sexual relationship with 

JJ. 

54. I learned later that Faraci knew that Ballard had sexually assaulted several other 

women whom OUR paid millions of dollars to buy their silence. 

55. Faraci was working with Ballard through his firing from the claimed termination 

of the Davis County Investigation, the Troy Rawlings attack campaign, the Mormon Church 

denouncement, and Ballard’s excommunication from the Mormon Church. 

56. Finally, I could not take the COUPLES RUSE, being away from my family, 

Ballard’s excessive drinking and his manic personality, and I resigned on September 10, 2023. 

57. I remained unaware that several women had come forward complaining of the 

COUPLES RUSE because I had been walled off from other employees and was still being lied to 

by Ballard, who told me that the only woman who had complained was JJ, and she was "crazy." 

58. When I resigned I still believed Ballard when he said that everything he was 

doing with the COUPLES RUSE was necessary to save children, however I could no longer 

handle the stress of it all. 

Bates #001349

The Ballard Family and The SPEAR Fund 
Issue Statement on Anniversary of Historic 

Island Rescue in Colombia 

(SALT LAKE CITY, UT-October 11, 2023}- The SPEAR Fund-an organization funding and defending efforts to end 

child-trafficking in our time-is releasing a statement on behalf of Senior Advisor Tim Ballard and his wife Katherine: 

"It was 9 years ago today that 120 women and children were rescued from evil and conspiring traffickers on a remote 

island in Colombia, as depicted in the hit movie SOUND OF FREEDOM. 



20 
 

59. That did not deter Ballard from continuing to email, text, call, and use me as his 

EA for the next several weeks  

60. When I refused to take Ballard’s calls anymore, he called my teenage son’s phone 

at midnight and told him he had to speak with me. 

61. I never had an exit interview, nor was I asked to remove my access to his emails, 

which went to a personal email rather than an official work email. 

62. Apparently, members of the media obtained copies of text messages that were 

presented to The Church of Jesus Christ of Latter-Day Saints (LDS Church).2 

63. I terminated any further association with Ballard at that point. 

64. Upon learning of the COUPLES RUSE and how Ballard used it, it is my 

understanding that the LDS Church excommunicated Ballard as a result of the Church Court 

where Ballard claimed that he did nothing wrong in acting out the COUPLES RUSE. 

65. I have not been paid since leaving OUR with Ballard, nor have I been reimbursed 

for the thousands of dollars I put on my personal credit cards to fund Ballard’s Sound of 

Freedom travels, leaving me financially devastated. 

66. It was only after the five brave women came forward and Ballard was no longer 

manipulating me and lying to me, that I was able to see what a monster Ballard is. 

67. Angel Studios and the SOF Defendants entertained serious doubts as to the truth 

of SOF, as everything surrounding Ballard was unraveling before July 4, 2023, when the movie 

was released. 

 
2 Attached hereto as Exhibit B. 
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68. Given all of the meetings. press relea.-;es, public relations handlers and smear 

t-arnpaign against the Davis County Attorney's Oflice, there were obvious reasons to doubt the 

truth of The Sound of Freet/om. 

DATED this__'[_ day of JVf\~ . 2014. 

CEI E.STE BORYS 
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(Filed Under Seal) 
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iMessage
1/28/23, 8:00 PM

Give me a few more min 

Who the hell are u. I dialed a wrong number and ubwante.to call back.
Weird 

U most be pretty lonely wanting to talk to strangers 

Attachment stored in iCloud:
tmp.gif (Image)

Laughed at an image

Well that’s in appropriate  for a stranger to send 

Do u have to go

1/28/23, 10:00 PM

Or do you want me to text you here. I’m ready any time 

1/30/23, 8:32 AM

You good?

Let's do all comms here 

Yep. Just got off the phone with  and told him. He’s good. 

Great

Are u good?

Very 

Don’t worry about me. I’m just praying for you and your meetings today

Messages - Brian B

Exported from  on 8/21/23, 10:59 AM with iMazing by DigiDNA. Database date when
extracted: 8/21/23, 10:31 AM
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I always tell. undercover operators thst it is never too late to pull out of
an op of something doesn't feel right . Even seconds before beginning
either trainings or real ops. Never feel pressure to not the plug on it 

I promise.

Maybe if you have a second this week though you could text  and
just reassure him you will take care of me. I told him about the inspiration
I have gotten so he understands and is on board but I feel like it would
be helpful to hear it from you too. 

1/30/23, 12:09 PM

I just realized you called this morning sorry 

1/30/23, 3:45 PM

Wait did you say you did already talk to Celeste? And you have to tell me
when Osborne knows too.

Also if you’d rather, I can just talk to celeste when you can be there too.
I’m totally fine with that 

1/30/23, 6:44 PM

That was fun 

1/30/23, 9:52 PM

Wait.....what was fun

What happened 

I went shopping

Oh!!!! Yay

Show me.

Really???

No one else is anywhere near you? 

Not at all 

Messages - Brian B

Exported from  on 8/21/23, 10:59 AM with iMazing by DigiDNA. Database date when
extracted: 8/21/23, 10:31 AM
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Ok haha… I’ll give you a preview. but not ON. Haha

but also Idaho Falls is a small town of mostly Mormons so there wasn’t a
huge selection  

Laughed at “Ok haha… I’ll give you a preview. but not ON. Haha”

 Replying to you, 2023-01-30 21:53:58: « Ok haha… I’ll give you a
preview. but not ON. Haha »

It's better OFF anyway, right?

If you'd rather send pic with them off.....ok

Attachment stored in iCloud:
tmp.gif (Image)

Laughed at “If you'd rather send pic with them off.....ok”

Kids coming in gotta help them.tl bed 

You know what I mean 

Then I'll.grt back on 

K

Laughed at “You know what I mean ”

I'm back. Kids went fast: alone again 

Ok are you sure??? They don’t look super appealing laying on the carpet
… but I guess it’s that or nothing right now 

I can’t believe I’m sending you this 

Attachment stored in iCloud:
tmp.gif (Image)

Gonna be fun 

Loved “Gonna be fun ”

Now i have to find a really amazing hiding place for all of this 

Emphasized “Now i have to find a really amazing hiding place f…”

Messages - Brian B

Exported from  on 8/21/23, 10:59 AM with iMazing by DigiDNA. Database date when
extracted: 8/21/23, 10:31 AM
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I got som
e clothes too…

barely clothes haha

P
art of U

C
 w

ork is finding lots of hiding palces,

B
ut they aren’t as fun 

Laughed at “P
art of U

C
 w

ork is finding lots of hiding palces,”

I’m
 learning so m

uch 

I've been talking to B
ernie all day: hes excited to prepare a huge child

sex party in the spring for m
y boss, w

ho is funding it. A
fter I told him

about B
ernie , he is sending m

y back to get details booked and kids
hand chosen ---and he is sending his daughter Lizzie w

ith, w
ho i happen

to be fucking anyw
ay....so it's perfect 

B
oss daddy is an older sick pedo and his daughter--did i m

ention B
rian is

fucking her--helps coordiante these parties and she know
s exactly w

hat
daddy likes.

B
rian and Lizzie are kinky sex tourists but do not w

ant any sex w
ith kids

---but w
e get paid a lot to help daddy and his friends 

G
ot it! 

A
nd get used to B

rian sayong FU
C

K
 all the tim

e and every other w
ord as

w
ell!

G
ot it. S

ounds super fun 

O
k 

B
ernie is gonna take us to all the gross sex houses to see and pick the

girls 

A
nd w

e w
ill.fet to know

 his head recruiter / escort R
E

A
LLY w

ell! 

D
id I say I am

 learning so m
uch? I think I m

eant I am
 trying to U

N
LE

A
R

N
so m

uch…
. The irony of this is insane 

E
m

phasized “D
id I say I am

 learning so m
uch? I think I m

eant I…
”

I m
ean I knew

 w
hat you guys do but I don’t know

 if I ever really
processed it. 

B
rian and Lizzie have to reach such extrem

e chem
istry together

beforehand , in order to be able to be convincing in the vom
itousness of

the gross sex w
orld. 

M
essages - B

rian B

E
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Part of Hyde park stuff. Tantric creates heavenly light and protection

U should study up on true tantric 

 Replying to you, 2023-01-30 22:20:19: « I mean I knew what you guys
do but I don’t know if I ever really processed it.  »

Like porenta said "welcome.to the REAL OUR"

 Replying to you, 2023-01-30 22:20:19: « I mean I knew what you guys
do but I don’t know if I ever really processed it.  »

Emphasized “Like porenta said "welcome.to the REAL OUR"”

Seriously….Am I going to be able to get good at all of this in two days?? 

Yes!!! 

If we can feel it with each other, then yes!

Loved “If we can feel it with each other, then yes!”

It's NOT about learning some strange kinky moves. That's not it at all. I
don't have any to teach anyway

It's just about making it real and tapping into tantric /light 

I think u will be surprised how FAST we connect 

I’m just not going to worry about it. I’m starting to worry but it’s pointless
lol 

I trust you 

It will feel new but at the same time not new

Loved “It will feel new but at the same time not new”

Because of past lives stuff? ;) 

Emphasized “Because of past lives stuff? ;) ”

Ok I only have one request…

Ok! 

We all get chocolate shakes at the airport when it’s all over 

Messages - Brian B

Exported from  on 8/21/23, 10:59 AM with iMazing by DigiDNA. Database date when
extracted: 8/21/23, 10:31 AM
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Hahaha. Ok!! Done 

You thought I was going to say something else didn’t you 

Yes! I thought u were going to forbid the touching of some body part 

Lol no it’s not my body remember 

In that case, you should request i do stuff u like.to you . U need to telle
what that is 

Loved “So you have free reign ”

Not here 

Maybe on the airplane if no one else can hear 

Nobody will hear 

On another note I want to hear the Eliza story one day too 

Ok. I will tell you 

Loved “Nobody will hear ”

Also--not that anyone would do a forensic exam.of your laptop, but if
they did, these texts will be there for as my years . Computers have
crazy cashed memory . Just fyi 

Like.of  took it to a forensic analyst even in like 5 years. He would
have them all in a day. .

I’ll just trust god on that one 

Not that worried 

Just letting u know 

These texts are getting hot 

Which I'm.glad 

Messages - Brian B

Exported from  on 8/21/23, 10:59 AM with iMazing by DigiDNA. Database date when
extracted: 8/21/23, 10:31 AM
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It's part of this tactic 

 Replying to Brian B, 2023-01-30 22:38:38: « Just letting u know  »

In any other context I would be a lot more worried 

I know . 

Loved “Which I'm.glad ”

Yeah! Look on you motherfuckers in 5 years! Fuck you all with your
judgy bitch-ass bullshit: we are getting into role to save kids Bitches. So
again I say FUCK YOU!! 

Too much?

Loved “Well. I like this tactic ;)”

That was perfect 

Hahahas I was laihjing out loud as I texted 

But honestly sometimes I want to tell Nicki some of it - like that one  
…. And then I remember I can’t ever ever ever tell her anything. So
someday in heaven she’s going to watch the video too just for the laugh 

Glad we will.see each other Wednesday. Will be helpful

Just tell me when 

Come.down toy dowdle office 

That's where matt and I will be having meetings 

K gotta go to bed 

Liked “Come.down toy dowdle office ”

Me too. Talk to you tomorrow

Messages - Brian B

Exported from  on 8/21/23, 10:59 AM with iMazing by DigiDNA. Database date when
extracted: 8/21/23, 10:31 AM
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Attachment stored in iCloud:
tmp.gif (Image)

Loved “Yes you are ”

Gotta control thoughts

Have u played out scenarios in ur mind 

Maybe 

I’ll play some out now ;) good night.

1/31/23, 6:04 AM

Sorry I know it’s early… my brain is just on overdrive. It’s a good thing -
but I kept thinking about some questions you asked me last night and it
threw me some curve balls. I’m learning things about myself the past
couple of days that I need to work through and tell you about. In person
probably though. Can I have you for maybe an hour tomorrow after we
go to 

Yes of course 

What questions did I ask, i can even remember 

Are u having second thoughts about the op? 

Noooooooo

Not at all 

You asked what makes me feel sexy, what do I like, think about
scenerios… and it all just opened up a ton of I don’t know. Something I
didn’t know needed to be opened up. I promise it’s not bad. It’s just the
result of my history and experiences and … it’s not going to make any
sense to you unless I just tell you everything. Just things about my
marriages (plural) and how it’s all affected me

Plural meaning both - the first and second one. Not plural marriage lol

Hahaha

Got it 

Messages - Brian B
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Let's talk wed!!

Liked “Let's talk wed!!”

 Replying to you, 2023-01-30 22:51:09: « I’ll play some out now ;) good
night. »

Are u having problems coming up with scenarios 

I'm not 

They happen all night , awake or asleep 

Loved “They happen all night , awake or asleep ”

No … I was awake most of the night because of that 

And I found the flushing emoji 

Blushing 

I want to hear about it!!!

I just am realizing I also have some significant insecurities from some
things … that I actually feel like this might heal. But I just need you to
know about it 

You found the blushing emoji ??

Did the insecurities emerge during scenarios ?

Not directly. More just from thinking about what I like and makes me feel
sexy.

It’s too complicated to text 

Attachment stored in iCloud:
IMG_0329.png (Image)

Messages - Brian B
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My day is pretty open.

Krisitie me and Matt O at 10-11.

Online lecture 2-3

SLC meeting 3:30-5

You can fill in all the windows . Not sure what obligations u have 

You don't know what u like???

Study tantra and chakras 

My day is pretty open too… just going tanning and getting waxed at
10:30 ;)

Lots of healing from.all this . Hayde Park 

I started reading about it around 4:30 this morning ha

Come.to dowdle office / American Covenant office after in lindon

I can’t today

Root chakra

I’m in idaho 

Oh is this your schedule tomorrow?

Nevermind it is. I got confused 

Loved “Root chakra”

Starting my meditation.  Going to include u in it . Pray 

Loved “Starting my meditation.  Going to include u in it …”

Messages - Brian B
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 Replying to Brian B, 2023-01-31 06:37:59: « My day is pretty open.

Krisitie me and Matt O at 10-11.

Online lecture 2-3

SLC meeting 3:30-5 »

I’m busy until about 12:30 tomorrow but I could come to the office after
that…Matt told me he’s planning on meeting with you until 2 (probably
for the simon/petey call that’s on hold on your calendar?) so I’m meeting
with him once you’re done. Is after 5 ok?

I don’t know if it will work in between the other meetings. But we could go
deliver  things at 5 and talk then?

Sounds good . I'll.plan for after 5. I'll be finishing in SLC at 5

Loved “Sounds good . I'll.plan for after 5. I'll be finis…”

I read about root chakra. I feel like my root chakra is pretty well
balanced. The insecurities I have stem from a specific thing called
porn.  Which is funny because I’ve literally never even seen it. But it’s
still managed to screw with plenty of things in my life.

It was so relieving and comforting to hear you say you never look at it. I
didn’t think you did anyway… but to hear you say it was almost
overwhelming in the best way… I didn’t realize how much it has affected
me. 

I have NEVER talked about this to anyone. Like literally no one.

Porn is a bitch!

Don't look at it 

Laughed at “Don't look at it ”

Tell me about it 

I told u how i have a hard time being convincing with even super hot sex
workers --or in another sense , i I have don't have a "hard" time with
them 

Cuz that's porn. And my brain won't allow me to engage it. 

I'm a demiSexual

Messages - Brian B
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1/31/23, 5:31 PM

How are ya

I quit.

Lolol just messing with ya 

1/31/23, 7:42 PM

Don't quit !!!

What thiuhits have u been having abiut all this 

Hmmmm well if you really want to know… I did almost quit today when I
went to get that Brazillian Wax. I’ve only done bikini wax before… this
was way worse!!! She said its because I’m on my period (sorry tmi) so
everything is more sensitive.  So you owe me. I don’t know what you
owe me but something amazing.

Wow! U never did Brazilian before ??

For the record ....i didn't tell u to

Well you still owe me 

Just saying that pretty much 100 percent of sex tourists roll like that 

 Replying to Brian B, 2023-01-31 19:57:55: « Wow! U never did
Brazilian before ?? »

And no. I have a low pain tolerance. I just shave 

 Replying to Brian B, 2023-01-31 19:59:09: « Just saying that pretty
much 100 percent of sex tourists roll like that  »

Well I’ve never been one of those before 

Do u usually shave Evey thing . ? Like, is even the bald look new

Sorry....there are no secrets anymore 

Lol it’s almost the same 

Obviously 

Why almost 

Messages - Brian B
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Because it’s not completely bald 

But close enough 

And no pain 

So this is first total bald? Do u like it 

Yes but I’m still traumatized lol

Tattoos go on much better with waxed skin

Well that’s good to know. She also said she couldn’t believe I was doing
it while I was on my period so it must be much less painful the rest of the
month 

…. If someone had told me last week that I’d be telling you this right now
I would have thought they were insane. Or sick. 

Hahahaha. Just wait until after the op.....or even after Fisher island....and
you will have a whole new shocking set of "if someone told me last week
that I would be doing this with you....."

Loved “…. If someone had told me last week that I’d be te…”

Laughed at “Hahahaha. Just wait until after the op.....or even…”

Ha good point

I’m watching you on ABC4 right now 

How is it 

Amazing as usual 

Except it says you are founder and president 

 Replying to you, 2023-01-31 06:36:15: « Not directly. More just from
thinking about what I like and makes me feel sexy. »

So curious about this 

Messages - Brian B
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 Replying to you, 2023-01-31 06:36:15: « Not directly. More just from
thinking about what I like and makes me feel sexy. »

It’s too long to text ….

Are u struggling at all thinking about fisher 

Nope 

Second thiuhits ? 

Nervous?

Not at all. I promise. It’s not like that. 

I’ll tell you if you can call or tomorrow ;)

We will be together tomorrow right?

Liked “We will be together tomorrow right?”

Wanna just start tomorrow ?

Oh btw Matt is going to try to convince you to let him come with us
tomorrow night lol…….

I didn’t know what to say to that 

Ill take care of it 

To  

Loved “Ill take care of it ”

I'll tell him she wants talk privstly abiut tulum 

Wait so does he know I’m coming now??

He does not 

I will tell him both things at once 

Laughed at “I will tell him both things at once ”

Messages - Brian B
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Ok

We will have so much shit on each other....we will be deterred into
silence on all things forever 

Mutual Assured Destruction

I was JUST writing that … but used s different word than shit 

Emphasized “Mutual Assured Destruction”

You texted shit!!!! Well.done

I’m trying 

Hahahaha

Seriously though why does He  want ME to do this?? I can’t figure it
out… he better have an amazing plan to make me believable 

You have a big job to accomplish in a couple of days 

I think you will be great and believable and I think he may be trying to
HEAL you from some things you have had to carry around:

I don't know what that means. But it make sense at the end 

 Replying to you, 2023-01-31 20:19:10: « You have a big job to
accomplish in a couple of days  »

Gonna be easy and super fun 

This is very very healing. 

Loved “This is very very healing. ”

It's one of the most powerful healing modalities but only He can direct
and instruct and it DOES NOT work with just any couple . 

Loved “It's one of the most powerful healing modalities b…”

He picks the parterships. I would NEVER try it 

I know 

Loved “He picks the parterships. I would NEVER try it ”

Laughed at “I'm.gomna pretend i didn't read the text thatade m…”

Messages - Brian B
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Laughed at “It. Had to die cold and alone ”

So you wanna hear some good news?

Yes

We are at $1700 for  fund 

And there’s still one more day for them to donate.

But guess who hasn’t contributed 

Ok I’ll just tell you. Brad. 

Wow!!!

I have not either 

Send me the Venmo

To my other Phone 

Brads a dick 

Delete

Laughed at “Delete”

Who is top donor so far . I'm gonna double it 

K one sec 

Matt $250

Osborne 

Loved “Who is top donor so far . I'm gonna double it ”

https://venmo.com/u/

It's gonna be hotter when I see the donation!!! 

Emphasized “It's gonna be hotter when I see the donation!!! ”

That can be your payback for my Brazilian  

Laughed at “That can be your payback for my Brazilian  ”
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I actually wanna pay u back in a different way 

That's more on target with brazilian ! 

You really just leveled it up with that one…. 

I know!!! Shit! I'm sorry 

I was like ---was that ok? --after i sent 

Be honest ....what did u think when u read that very inappropriate text

No uncomfort???

I want to be respectful. Still feeling u out 

Listen motherfuckers of the near to far future who did a full forensics of
 s laptop after she died on her 12th undercover op! We are getting

into role bitches !!! This is how it's done! The case is Bernardo : Cozumel
. Motherficker is selling children for sex....look up the case you fucks! We
likely will have rescued a bunch by the time u see these texts....so Fuck
You. what have you done EVER to rescue anyone or anything.  is a
fuckin hero! And I will not let you piss on her grave!!! 

Laughed at “Listen motherfuckers of the near to far future who…”

Oh wow that was…. 

Amazing 

Wait I’m going to die on my 12th op?!?!  Can’t I do at least 20 first?!

Did it make u pee on your newly waxed skin?

It was intense 

I peed a little writing it 

Laughed at “I peed a little writing it ”

Thankfully no

Hahaha

Attachment stored in iCloud:
69691675128__9D29F3D5-F9C3-4707-8DC7-9ACFC67AB9A8.HEIC
(Image)
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But I just did this while I talked to you 

Multitasking ;)

Attachment stored in iCloud:
tmp.gif (Image)

Wow! Next time wax talk and run!

What machine is that

Wait why did you send a girl ripping up paper lol 

She's WAXING her junk!

 Replying to Brian B, 2023-01-31 21:01:04: « What machine is that »

NordicTrack 2450

Wait...i think only guys have junk 

I don't know what to call it 

Oh lol that’s not paper 

Laughed at “Wait...i think only guys have junk ”

I don’t know either 

Hahaha. Its a wax strip

U should have just let me.wax ya 

Next time 

U don't feel at all wierd or shy or anything re: fisher 

?

Nervous but mostly in a good way ;) just a little unsure of myself 

Why unsure! What's there to be unsure about 
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 Replying to you, 2023-01-31 06:36:15: « Not directly. More just from
thinking about what I like and makes me feel sexy. »

 Just this 

Tomorrow

You don't know what u like???

Have u not been treated right ? 

Sorry don't mean to pry

Yes I do actually 

Laughed at “Yes I do actually ”

It’s complicated. Im not being treated badly. It’s just an indirect result of
things I don’t want to text….

I promise I’ll explain it tomorrow

Ok! I shall wait 

Don’t overthink it though haha. It’s not going to be a huge deal 

Will I have time to work out at all next week?

Like actual work out in a gym lol

Attachment stored in iCloud:
tmp.gif (Image)

If this position is unfamiliar to you...then yes! You have been treated
badly !! 

Laughed at an image

Ohhhh wow 

Hahahahshshshs! I peed a little again

Laughed at “Hahahahshshshs! I peed a little again”

I guess I have been treated badly 
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Damn it!

And to top it all off, i have treated you badly too for having just sent porn.
Fuck! 

Porn 

You can't tell it's not.... You have never seen it before 

In the industry, we call this hard core porn 

Attachment stored in iCloud:
tmp.gif (Image)

Attachment stored in iCloud:
tmp.gif (Image)

Attachment stored in iCloud:
tmp.gif (Image)

Are u done receiving porn? 

I can keep going 

Attachment stored in iCloud:
tmp.gif (Image)

Last one 

Actually the last one kinda turned me on.

Oh wowwwww

Laughed at “Are u done receiving porn? ”

Dont send anything right now 

Hahaha. Why

 is on FaceTime with  

I’m texting from my computer now 
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K

Woiofy texts have shown up 

U should cut that laptop connext 

Scary 

Actually I'll.get u a burner tomorrow

 already did its on its way.

If the laptop didn’t connect to my phone I couldn’t have texted you just
now

They are standing right next to me. They haven’t seen anything. They
are practicing wrestling moves over FaceTime.

its’ not showing up any texts. 

Ok

Porenta has it and will give it to u tomorrow

Sorry to scare you 

Oh awesome ok

I like being scared. Makes me.feel.sexy too

See....some.of us know what we like 

Laughed at “I like being scared. Makes me.feel.sexy too

See..…”

saying prayers 
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Saying prayers makes you feel.sexy!? No wonder u were hiding it from
me. Well....we will.find a way to make it work.i guess

Lolol that’s not what I meant

Attachment stored in iCloud:
tmp.gif (Image)

Maybe we start with something like this and see where it goes 

We were actually saying prayers 

Laughed at “Maybe we start with something like this and see wh…”

Hahahaha. I know. Just having fun with prayer sex

but I do NOT like being scared. 

Laughed at “Hahahaha. I know. Just having fun with prayer sex”

I do like romantic. 

What does romantic mean to u

Hmmm let me think about that answer and tell you tomorrow,

Me too. I told u I'm.a. demi-sexual.

yes you did  

Which is why I cant even with the hottest sex workers 

Laughed at “Which is why I cant even with the hottest sex wo…”

Seriously. My. job is loony toons. 

Emphasized “Seriously. My. job is loony toons. ”

For a non porn viewer to be acting this way. Hahahaha. Crazy
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It really is…

And you!!! 

Lol I learn fast.

Hopefully just as fast in real life.

The swearing though… I might have to practice beforehand.

but not yet.

Of all my. peeps at OUr....u would be the last one I would have wanted to
tell.about this tactic. Not sure why. Just wouldn't want to offend u or
dissappoint

And now look!!!!

Lol I feel bad that you thought I’d be offended or disappointed… but I
guess I get it. 

I don't know why! It doesn't make.sense if i think about it throihi spiritual.
eyes 

But now it makes perfect sense 

Loved “I don't know why! It doesn't make.sense if i think…”

Loved “But now it makes perfect sense ”

And the whole thing makes it thst much more intense and sexy and fun 

See ya tomorrow

Emphasized “And the whole thing makes it thst much more intens…”

Good night 

If u start to fall.asleep at wheel....let.me.help u stay awake by dreaming
up fisher scenarios 

Emphasized “If u start to fall.asleep at wheel....let.me.help …”
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Laughed at “I'm.not gonna tell.u”

Emphasized “ ”

Attachment stored in iCloud:
IMG_9986.gif (Image)

Didn't mean to send the last one. Orgasm face is for later 

Loved an image

Wait I didn’t see that 

 Replying to you, 2023-01-31 22:09:15: (Image)

Hot

The third face on the row....that's orgam face

Haha I use that for a mad face 

Sad mad 

 Replying to you, 2023-01-31 22:09:15: (Image)

Loved “Hot”

Doent your face look like thst during O?

Hmmm I hope not 

He looks unhappy 

Hahahah.

I guess I'll find out ....maybe ? 

Oh you will 
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Probably sooner than you think 

Really??? 

Good night ;)

Loved “Good night ;)”

2/1/23, 5:59 AM

I have a feeling Matt might give you pushback on me coming to Mexico
as more than secondary. Just be sure to tell him I fasted and prayed
about it before I decided ;)

2/1/23, 7:18 AM

Wait so if you’re going to talk to Matt before me, then can I just tell him I
have to meet with you from 1-3? Or should I keep my brother story

2/1/23, 11:49 AM

Where are u

Just got to the office but I can leave again soon

Im heading up to grand A soon

K give me 15 min and I’ll leave here 

I’m north of you anyway  

I won't be there for at least 45

Tskenur time 

Ok do you want any food?

;)

I'm good thanks

K on my way 

Im leaving now too from lindon

Grab a room 

Jk
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Liked “Grab a room ”

Where u

I'm here 

Hello??

Did u chicken out ?

Sorry!!! On the phone just pulled into the garage 

I went to get food first and it took forever 

No prob

Just got her 

In Gibson lounge 

U know it? 

Super.private 

Yep coming 

I’m trying to figure out how to get out of this blasted garage 

There’s no signs 

Uived there for a week

U should know 

I did valet all week!!

Did u fond elevators 

I’m actually lost 

Nowhere

Do i come rescue u 

Maybe 

Oh wait 
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2/1/23, 4:52 PM

Hello 

Hi

Just leaving the office sorry 

Can you send me a pin?? I forgot where you’re at 

Ummm do you have the key fob?

I think you do…..

You need to get a ride here 

Are you guys almost here??

Hwre 

 Come on out 

K

2/1/23, 7:39 PM

Miss you 

2/1/23, 9:38 PM

Well I’m an idiot… 

You don’t even want to know what I’m doing right now 

What !?!?

Are u staying overnight ! And u just now tell me 
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I was super distracted with my thoughts for some reason and I literally
ran out of gas… on the highway… then walked a mile to the gas station
and a stranger (who is a bishop) filled up a gas can and took me back to
my car to add some gas. 

I blame you 

Holy shit!

Are u ok now

Thst had to be freezing !!!!!!

Yep driving again 

I have a big coat 

 Replying to you, 2023-02-01 22:18:12: « I have a big coat  »

I noticed 

 Replying to you, 2023-02-01 22:18:12: « I have a big coat  »

Laughed at “I noticed ”

Why so distracted!?

Whsts wrong with u

I’ll give you one guess 

Thinking about how best to please matt O as his EA. I know it's a ton of
pressure 

Eww what?!

As his eA!!! Not anytbing else 

Why did u put yucky images in my head 

Sorry my mind is in the gutter 

Your fault. You really owe me now

I do

I accept the debt and can't wait to repay it
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Your wish is my.cmamd

I should blame things on you more often ;) 

Loved “I should blame things on you more often ;) ”

Loved “Actually I was just wishing you had been with me w…”

Emphasized an image

2/2/23, 6:38 AM

Hey

I woke up with total peace

I hope you did too

Loved “I woke up with total peace”

I woke up thinking did that actually happen? …and then total peace…
and then just replayed it over and over again…

Yes! Me too! 

Dreamt about 

Loved “Yes! Me too! ”

Loved “Dreamt about ”

I came home last night so happy , k and kids even noticed. We watched
chosen , read scritpures and I felt spirit so strong last night and this am.
It's so bizarre and amazing 

Loved “I came home last night so happy , k and kids even …”

I love that 

God is outside the bix, waiting for us to eventually go to him there 

Box*

Yeah I’m realizing that 

It's like leaving another iteration of the garden of eden

The box is good until he can only use so so much inside it 
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Use us so much*

That’s a really good comparison… and makes so much sense to me now
but never even occurred to me before all of this 

Very limiting inside but if we leave to soon we will get crushed 

Emphasized “Very limiting inside but if we leave to soon we wi…”

He will call us out when He / She knows it's time 

They? ;)

Maybe it’s he and she 

Elohim = Father and Mother God

Loved “Elohim = Father and Mother God”

That's accordoing to the Hebrew

You know wheat else is funny? I don’t think I have ever learned so much
from any other single person in my entire life.  I’ve studied and listened
to and watched you for so long and with such a desire to keep learning
from you. And then this. And it will just keep going. 

I'm tired of the bull shit explanation that "heavenly father wants to protect
her from us"

Really?? Us?? We, the little retsrd mortals, while she is a Powerful,
Eternal GODDESS DIVINE!! Yeah, she needs protecting. Argh. As if
she's some.wilting flower.

We just can't come to terms with the fact that certain leaders accidently
manipulated doctrines, so we make up the most bizarre and ridiculous
justifications

Emphasized “I'm tired of the bull shit explanation that "heave…”

Oh that makes so much sense….

I pray to both, equally 

Loved “I pray to both, equally ”

I’m going to start doing that too 
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Katherine gives our children priesthood blessings , just as Joseph
instructed the sisters yo do--and for 100 YEARS they did!!! Until one day,
without even pretending to evoke revelation--soneone decided to reverse
it in the little while Manual. Wtf!?

Like blacks in priesthood . Same story 

Wait really?? I didn’t know about that 100 years! What 100 years? This is
new to me… man there is soooooo much I want to talk about 

And we all love to live in the box of such mistakes ---livijg in fear to do
and say exactly what Joseph did and said 

1830-1930--women were giving proestjood blessings, annointing with oil
and everything

Emphasized “1830-1930--women were giving proestjood blessings,…”

That's fact!

Never knew this. I believe you 

Desert book was even selling the painting for a couple years until they
got scared and canceled 

We have it hanging in our house 

Emphasized “Desert book was even selling the painting for a co…”

Loved “We have it hanging in our house ”

I wish there was so much more time to talk about all of this. Everything. I
have so many questions and thoughts. 

It all feels so good 

https://anthonysweat.com/relief-society-healing/

Oh wow this is so interesting…. Well this is what women do in initiatories

Anthony is one of the few BYU professors i trust still. He's a friend . He's
amazing . He painted this and desert sold it for like a year. Desert book
sucks . I can tell u stories. 
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 Replying to you, 2023-02-02 06:57:24: « Oh wow this is so
interesting…. Well this is what women do in initiatories  »

Anointing and blessing 

I know who he is 

Loved “Anthony is one of the few BYU professors i trust s…”

They talk about hm all the time on don’t miss this 

They don't care so much about truth ---njst want to be popular , even
with the woke mob 

Emphasized “They talk about hm all the time on don’t miss this…”

No wonder so many people leave 

Like Celeste 

Yep!!! Like.celeste 

Emphasized “Yep!!! Like.celeste ”

Ha! 

I don’t see the need to leave though… I see the church kind-of like a
phone. Its a tool to get certain things done but it still has technical
difficulties sometimes and doesn’t work right 

"Except in the case of his only perfect Begotten Son, imperfect people
are all God has ever had to work with," he said. "That must be terribly
frustrating to Him but He deals with it. So should we. And when you see
imperfection, remember that the limitation is not in the divinity of the
work."

Holland 
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I don't blame them at all! It's better to stay in of course and just see it and
live it right. The covenants are housed in the 501c3 called LDS church.
That's why I stay: but the 501c3 does NOT cross over the veil.

Testimony meetings bite! "I know the church is true" over and over. And
they don't say "i know Jesus lives and is God!" They should begin and
end with THAT

Its like we are given a super yummy tootsie roll, and take the wrapper off
, toss the candy to the ground , and eat the wrapper instead ! I mean, we
are grateful for the wrapper , it keeps the candy clean and stuff.....by why
the fuck are we EATING it.

When youth grow up and realize they have been being fed wrappers ,
they are out of here! It's our own fault 

I did not read your text as i wrote mine. We are saying the same thing

Lol yep 

Love the tootsie roll analogy 

That trumps my phone analogy lol 

I like to throw some fucks in there while talking about the gospel. Don't
be mad 

Hahahaha

You’re just training me right 

I have had angel comms to me where they use language btw: never the
F word ....so I'm probably over the top....but all the others for sure 

Also I'm.morpjing into Brian now and I can't help it 

Laughed at “I have had angel comms to me where they use langua…”

I meant to laugh 

So I changed it 

Emphasized “You’re just training me right ”

He forgives you anyway 

Remember lol
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Brian says Evey bad word over and over , in public and when we are
alone. Is that ok

Yep

Will.it throw off the Gibson room vibe if he does this

And whatever that other beutifo room is called !?!!

I love that secret room

Nope 

Me toooooo

Meet ya there tonight at 9p. K? Don't run out of gas

Emphasized “Ohhhhh you don’t know how bad I want to take you u…”

 Replying to Brian B, 2023-02-02 07:10:16: « Will.it throw off the
Gibson room vibe if he does this »

Just try to let Tim come through a little bit when we are alone. 

It just needs to feel real to me.

Attachment stored in iCloud:
tmp.gif (Image)

Don't worry! I get that. It's the only way it works!!! Has to be real for me
too! 

Loved “Don't worry! I get that. It's the only way it work…”

Laughed at an image

U won't feel u are with Brian when we are alone. I promise 
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Ok gtg do breakfast/scriptures

Delete delete delete 

Oh I am

And I’ll start using the burner today

One more thing. I don’t think you saw this one earlier so I’m saying it
again here

You know wheat else is funny? I don’t think I have ever learned so much
from any other single person in my entire life.  I’ve studied and listened
to and watched you for so long and with such a desire to keep learning
from you. And then this. And it will just keep going. 

Loved “You know wheat else is funny? I don’t think I have…”

It feels like it was all by design 

I hope i don't mess up and say things that are wrong !!! 

I promise I'm. trying my hardest 

Don’t worry about that. I just needed to be able to trust you this much.
And now I can. 

Trust Him to trust you 

2/2/23, 3:19 PM

Hey

How are u

Talking to  one sec 

Attachment stored in iCloud:
IMG_7578.jpeg (Image)

You wouldn’t be able to stop by before 4:30 would you?

Yes we are 
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And she asked me to share this with you and everyone 

https://daltonhoopes.com/emily-anne-fisher/?fbclid=
PAAaawFg7HlwXKVZ-th9TqJ5-
eORGnMpRpuWeZLPvuLP4yXwIMIROUtfrbi4s

Funeral 

Loved “Yes we are ”

 Replying to you, 2023-02-02 15:22:26: (Image)

Click on this to see the address at the bottom 

Sorry should have sent all this to your other phone… I forget. 

2/2/23, 5:16 PM

How are u with everything

Been thinking about it All?

All day.

Its kindof distracting …

 

How is Celeste?

Loved “Its kindof distracting …”

She's totally fine 

Loved “She's totally fine ”

I am not going to talk to her about it at all ever again… just to make it
less complicated from now on. 

I have some more insogjt about you ande and past lives, etc. I got a bit
of a download (maybe ). Cant wait to tell u

Also need to present the backstory as i have told the target a out you
and me, etc 

Really??? When are you going to tell me?

Can I? 
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Can I call u in 10

Please!

Excited

Loved “Excited”

I tried to call you back 

My kid is back in the car. The secret will have to wait 

It’s all good 

Read 2/2/23
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Suzette Rasmussen (15981) 
ALL UTAH LAW PLLC 
Michael K. Green (13989) 
GREEN LAW OFFICE PLLC 
136 W. 12300 S., Ste. B 
Draper, UT 84020 
Tel.: (801) 717-0821 
suzette@allutahlaw.com 
mike@mikegreenlegal.com 
 
Alan W. Mortensen (6616) 
Christopher J. Cheney (15572) 
MORTENSEN & MILNE 
68 South Main Street, Suite 700 
Salt Lake City, UT 84101 
Tel.: (801) 521-4444 
amort@mortmilnelaw.com 
ccheney@mortmilnelaw.com.com 
 
 
Attorneys for Plaintiff 

 
 

 
IN THE THIRD JUDICIAL DISTRICT COURT  

 
SALT LAKE COUNTY, STATE OF UTAH 

 
 

 
KELY JOHANA SUAREZ MOYA, an 
individual; and LUZ MIRIAM MOYA 
SOLANO, 
 

Plaintiffs, 
 
v. 
 

TIMOTHY BALLARD, an individual;  
 

           Defendants. 
 

 
 

 
 

DECLARATION OF ALAN W. 
MORTENSEN 
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I, Alan W. Mortensen, declare as follows: 

1. I have personal knowledge of the facts stated herein. 

2. I am counsel for Plaintiffs. 

3. Submitted with the Declaration of Kely Suarez are several attachments, including 

Colombian Court documents that are written in Spanish. I have sent the Colombian Court 

documents to a certified translation company.  Once they have been returned, we will provide 

English copies to the Court and opposing counsel. 

4. We are submitting several video clips in connection with Plaintiffs’ Memorandum 

Opposing SOF Defendants’ Amended Special Motion to Dismiss. 

5. The clips are true and accurate versions of videos that we either received or 

downloaded. 

I swear under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge. 

DATED this 6th day of June, 2024. 

/s/ Alan W. Mortensen 
Alan W. Mortensen 
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DMSID: 101398311

CMSID: 100652845

Local: Yes

Document Date: 06-06-2024

Bates #001400- #001409



Private Document

Binder Information

Document Description: **** Private **** Filed: Motion To Classify Exhibits As Private

Document Name: 101398312.pdf

DMSID: 101398312

CMSID: 100652846

Local: Yes

Document Date: 06-06-2024

Bates #001410- #001412



Private Document

Binder Information

Document Description: **** Private **** Filed: Request/notice To Submit Motion To
Classify Exhibits As Private

Document Name: 101398313.pdf

DMSID: 101398313

CMSID: 100652847

Local: Yes

Document Date: 06-06-2024

Bates #001413- #001414



Private Document

Binder Information

Document Description: **** Private **** Filed: Order (proposed) Granting Motion To
Classify Exhibits As Private

Document Name: 101398314.pdf

DMSID: 101398314

CMSID: 100652848

Local: Yes

Document Date: 06-06-2024

Bates #001415- #001417
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CRAIG T. PETERSON (07095) 
Assistant Attorney General 
CRAIG L. BARLOW (213) 
Criminal Deputy 
SPENCER E. AUSTIN (150) 
Chief Criminal Deputy 
5972 S. College Dr., Suite 200 
Murray, Utah 84123 
Telephone: (801) 281-1200 
Email: craigpeterson@agutah.gov 
E-mail: crbarlow@agutah.gov 

Attorneys for Plaintiff 

4TH DISTRICT COURT 

UTAH COUNTY, STATE OF UTAH 

STATE OF UTAH, 

Plaintiff, 

vs. 

CANDACE ELEXZANDRIA LIERD, 
DOB: 08/23/1986, 
a.k.a. Candace E. Lierd, Candace Rivera, 
Candace Layton, Candace E. Rivera, C. 
Candace Layton, 
2696 W Red Robin Court, 
Lehi, UT 84043 

Defendant. 

INFORMATION 

(Warrant Requested) 

Case No.: 

Judge: 

The undersigned, Special Agent James Pettis, of the Utah Attorney General's Office, 
states on information and belief that the defendant, CANDACE ELEXZANDRIA LIERD, either 
directly or as a party, committed the crimes of: 

COUNT 1: PATTERN OF UNLAWFUL ACTIVITY, a Second Degree Felony, in violation of 
Utah Code Ann. § 76-10-1603, as follows: From September 2020 through September 2023, in 
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Utah County, Utah, the defendant did receive any proceeds derived, whether directly or indirectly, 
from a pattern of unlawful activity in which the defendant has participated as a principal, and 
defendant did use or invest, directly or indirectly, any part of that income, or the proceeds of the 
income, or the proceeds derived from the investment or use of those proceeds, in the acquisition 
of any interest in, or the establishment or operation of, any enterprise. 

COUNT 2: COMMUNICATIONS FRAUD, a Second Degree Felony, in violation of Utah 
Code Ann.§ 76-10-1801, as follows: On or about November 2021, in Utah County, Utah, the 
defendant devised any scheme or artifice to defraud another or to obtain from another money, 
property, or anything of value by means of false or fraudulent pretenses, representations, 
promises, or material omissions, and did communicate directly or indirectly with any person by 
any means for the purpose of executing or concealing the scheme or artifice and the value of the 
property, money, or thing obtained or sought to be obtained exceeded $5,000, to wit: defendant 
used a scheme of misrepresenting her credentials to obtain a rental agreement. 

COUNT 3: COMMUNICATIONS FRAUD, a Second Degree Felony, in violation of Utah 
Code Ann. § 76-10-1801, as follows: On or about September 2020, in Utah County, Utah, the 
defendant devised any scheme or artifice to defraud another or to obtain from another money, 
property, or anything of value by means of false or fraudulent pretenses, representations, 
promises, or material omissions, and did communicate directly or indirectly with any person by 
any means for the purpose of executing or concealing the scheme or artifice and the value of the 
property, money, or thing obtained or sought to be obtained exceeded $5,000, to wit: defendant 
used a scheme of misrepresenting her credentials to obtain a rental agreement. 

COUNT 4: COMMUNICATIONS FRAUD, a Second Degree Felony, in violation of Utah 
Code Ann.§ 76-10-1801, as follows: On or about February 2022, in Utah County, Utah, the 
defendant devised any scheme or artifice to defraud another or to obtain from another money, 
property, or anything of value by means of false or fraudulent pretenses, representations, 
promises, or material omissions, and did communicate directly or indirectly with any person by 
any means for the purpose of executing or concealing the scheme or artifice and the value of the 
property, money, or thing obtained or sought to be obtained exceeded $5,000, to wit: defendant 
used a scheme of misrepresenting her credentials to defraud an author. 

COUNT 5: COMMUNICATIONS FRAUD, a Second Degree Felony, in violation of Utah 
Code Ann. § 76-10-1801, as follows: On or about July 2023, in Utah County, Utah, the 
defendant devised any scheme or artifice to defraud another or to obtain from another money, 
property, or anything of value by means of false or fraudulent pretenses, representations, 
promises, or material omissions, and did communicate directly or indirectly with any person by 
any means for the purpose of executing or concealing the scheme or artifice and the value of the 
property, money, or thing obtained or sought to be obtained exceeded $5,000, to wit: the 
defendant used a scheme of misrepresenting her credentials and using another's credit 
information to secure a credit account. 
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COUNT 6: THEFT, a Second Degree Felony, in violation of Utah Code Ann.§ 76-6-404(3)(a)(i), 
as follows: On or about August 26, 2021, in Utah County, Utah, the defendant obtained or 
exercised unauthorized control over another person's property with a purpose to deprive the person 
of the person's property and the value of the property exceeds $5,000, to wit: the defendant 
embezzled $200,000 from a company financial account. 

COUNT 7: THEFT, a Second Degree Felony, in violation of Utah Code Ann. § 76-6-
404(3)(a)(i), as follows: On or about August 30, 2021, in Utah County, Utah, the defendant 
obtained or exercised unauthorized control over another person's property with a purpose to 
deprive the person of the person's property and the value of the property exceeds $5,000, to wit: 
the defendant embezzled $150,000 from a company financial account. 

COUNT 8: THEFT, a Second Degree Felony, in violation of Utah Code Ann.§ 76-6-
404(3)(a)(i), as follows: On or about December 7, 2021, in Utah County, Utah, the defendant 
obtained or exercised unauthorized control over another person's property with a purpose to 
deprive the person of the person's property and the value of the property exceeds $5,000, to wit: 
the defendant embezzled $43,400 from a company financial account. 

COUNT 9: THEFT, a Second Degree Felony, in violation of Utah Code Ann. § 76-6-
404(3)(a)(i), as follows: On or about May 2, 2022, in Utah County, Utah, the defendant obtained 
or exercised unauthorized control over another person's property with a purpose to deprive the 
person of the person's property and the value of the property exceeds $5,000, to wit: the 
defendant embezzled $240,000 from a company financial account. 

COUNT 10: THEFT, a Second Degree Felony, in violation of Utah Code Ann.§ 76-6-
404(3)(a)(i), as follows: On or about April 28, 2022, in Utah County, Utah, the defendant 
obtained or exercised unauthorized control over another person's property with a purpose to 
deprive the person of the person's property and the value of the property exceeds $5,000, to wit: 
the defendant embezzled $8,000 from a company financial account. 

COUNT 11: THEFT, a Second Degree Felony, in violation of Utah Code Ann.§ 76-6-
404(3)(a)(i), as follows: On or about July 20, 2022, in Utah County, Utah, the defendant 
obtained or exercised unauthorized control over another person's property with a purpose to 
deprive the person of the person's property and the value of the property exceeds $5,000, to wit: 
the defendant embezzled $6,000 from a company financial account. 

COUNT 12: THEFT, a Second Degree Felony, in violation of Utah Code Ann.§ 76-6-
404(3)(a)(i), as follows: On or about July 20, 2022, in Utah County, Utah, the defendant 
obtained or exercised unauthorized control over another person's property with a purpose to 
deprive the person of the person's property and the value of the property exceeds $5,000, to wit: 
the defendant embezzled $40,000 from a company financial account. 

COUNT 13: THEFT, a Third Degree Felony, in violation of Utah Code Ann. § 76-6-
404(3)(a)(i), as follows: On or about December 4, 2022, in Utah County, Utah, the defendant 
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obtained or exercised unauthorized control over another person's property with a purpose to 
deprive the person of the person's property and the value of the property exceeds $1500 but is 
less than $5,000, to wit: the defendant embezzled $2,500 from a company financial account. 

COUNT 14: THEFT, a Third Degree Felony, in violation of Utah Code Ann.§ 76-6-
404(3)(a)(i), as follows: On or about July 13, 2022, in Utah County, Utah, the defendant 
obtained or exercised unauthorized control over another person's property with a purpose to 
deprive the person of the person's property and the value of the property exceeds $1500 but is 
less than $5,000, to wit: the defendant embezzled $2,200 from a company financial account. 

COUNT 15: THEFT BY DECEPTION, a Second Degree Felony, in violation of Utah Code 
Ann.§ 76-6-409(2)(a), as follows: On or about January 17, 2023, in Utah County, Utah, the 
defendant obtained or exercised control over the property of another person by deception and 
with a purposed to deprive the other person of property and the value of the property is or 
exceeds $5,000, to wit: the defendant used deceptive practices, misrepresentations and false 
statements obtaining $8,702.55 from the alleged victim. 

COUNT 16: THEFT OF SERVICE, a Second Degree Felony, in violation of Utah Code Ann. 
§ 76-6-409(2)(a), as follows: On or about February 17, 2023, in Utah County, Utah, the 
defendant by deception, threat, force or another means designed to avoid due payments, obtained 
a service that the actor knows is available only for compensation and the value of the service 
exceeds $5,000, to wit: the defendant used deceptive practices to obtain $32,900 in podcast 
production services. 

COUNT 17: IDENTITY FRAUD, a Second Degree Felony, in violation of Utah Code Ann. § 
76-6-1102, as follows: On or about August 2023, in Utah County, Utah, the defendant 
knowingly or intentionally used, or attempted to use, the personal identifying information of 
another person, whether that person is alive or deceased, with fraudulent intent, including to 
obtain, or attempt to obtain, credit, goods, services, employment, any other thing of value, or 
medical information, the value of which exceeds $5,000, to wit: the defendant used the personal 
identifying information of an employee to obtain credit. 

COUNT 18: IDENTITY FRAUD, a Third Degree Felony, in violation of Utah Code Ann. § 76-
6-1102, as follows: On or about July 9, 2020, in Utah County, Utah, the defendant knowingly or 
intentionally used, or attempted to use, the personal identifying information of another person, 
whether that person is alive or deceased, with fraudulent intent, including to obtain, or attempt to 
obtain, credit, goods, services, employment, any other thing of value, or medical information, the 
value of is more than $1,500 but less than $5,000, to wit: the defendant used the personal 
identifying information of another to gain employment or any other thing of value. 

COUNT 19: FORGERY, a Third Degree Felony, in violation of Utah Code Ann.§ 76-6-501, as 
follows: On or about May 31, 2022, in Utah County, Utah, the defendant did make, complete, 
execute, issue or utter any writing so that the writing purports to be the act of another person, 
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whether the person is existent or nonexistent, to wit: the defendant issued a company check, no. 
6076, to herself, forging the signature of the company treasurer. 

COUNT 20: FORGERY, a Third Degree Felony, in violation of Utah Code Ann.§ 76-6-501, as 
follows: On or about May 31, 2022, in Utah County, Utah, the defendant did make, complete, 
execute, issue or utter any writing so that the writing purports to be the act of another person, 
whether the person is existent or nonexistent, to wit: the defendant issued a company check, no. 
6073, to herself, forging the signature of the company treasurer. 

COUNT 21: FORGERY, a Third Degree Felony, in violation of Utah Code Ann.§ 76-6-501, as 
follows: On or about May 31, 2022, in Utah County, Utah, the defendant did make, complete, 
execute, issue or utter any writing so that the writing purports to be the act of another person, 
whether the person is existent or nonexistent, to wit: the defendant issued a company check, no. 
6074, to herself, forging the signature of the company treasurer. 

COUNT 22: FORGERY, a Third Degree Felony, in violation of Utah Code Ann.§ 76-6-501, as 
follows: On or about June 15, 2022, in Utah County, Utah, the defendant did make, complete, 
execute, issue or utter any writing so that the writing purports to be the act of another person, 
whether the person is existent or nonexistent, to wit: the defendant issued a company check, no. 
155, to herself, forging the signature of the company treasurer. 

COUNT 23: FORGERY, a Third Degree Felony, in violation of Utah Code Ann.§ 76-6-501, as 
follows: On or about July 15, 2022, in Utah County, Utah, the defendant did make, complete, 
execute, issue or utter any writing so that the writing purports to be the act of another person, 
whether the person is existent or nonexistent, to wit: the defendant issued a company check, no. 
157, to herself, forging the signature of the company treasurer. 

COUNT 24: FORGERY, a Third Degree Felony, in violation of Utah Code Ann.§ 76-6-501, as 
follows: On or about November 10, 2022, in Utah County, Utah, the defendant did make, 
complete, execute, issue or utter any writing so that the writing purports to be the act of another 
person, whether the person is existent or nonexistent, to wit: the defendant issued a company 
check, no. 165, to herself, forging the signature of the company treasurer. 

COUNT 25: UNLAWFUL CONDUCT, a Third Degree Felony, in violation of Utah Code 
Ann.§§ 58-1-S0l(l)(a) and 58-31b-503, as follows: On or about July 9, 2020, in Utah County, 
Utah, the defendant did represent herself to be practicing or engaging in, or attempting to 
practice or engage in, any profession requiring licensure under Title 58 of the Utah Code Ann., 
to wit: the defendant fraudulently represented herself as a "Registered Nurse" to facilitate an 
adoption service, but she was not licensed nor exempted from licensure. 

COUNT 26: UNLAWFUL CONDUCT, a Third Degree Felony, in violation of Utah Code 
Ann.§§ 58-1-501(1)(a) and 58-3 lb-503, as follows: On or about January 4, 2021, in Utah 
County, Utah, the defendant did represent herself to be practicing or engaging in, or attempting 
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to practice or engage in, any profession requiring licensure under Title 58 of the Utah Code 
Ann., to wit: a nurse practitioner, but she was not licensed to do so nor exempted from licensure 
under Title 58 the defendant fraudulently represented herself as a "Nurse Practitioner" on a video 
presentation for an anti-human trafficking presentation, but she was not licensed nor exempted 
from licensure. 

COUNT 27: UNLAWFUL CONDUCT, a Third Degree Felony, in violation of Utah Code 
Ann.§§ 58-1-501(1)(a) and 58-31b-503, as follows: On or about April 2023, in Utah County, 
Utah, the defendant did represent herself to be practicing or engaging in, or attempting to 
practice or engage in, any profession requiring licensure under Title 58 of the Utah Code Ann., 
to wit: the defendant fraudulently represented herself as a "Nurse Practitioner" to coordinate the 
medial transport of an orphan, but she was not licensed to do so nor exempted from licensure. 

COUNT 28: UNLAWFUL CONDUCT, a Third Degree Felony, in violation of Utah Code 
Ann.§§ 58-1-501(1)(a) and 58-31b-503, as follows: On or about December 2021, in Utah 
County, Utah, the defendant did represent herself to be practicing or engaging in, or attempting 
to practice or engage in, any profession requiring Ii censure under Title 58 of the Utah Code 
Ann., to wit: the defendant fraudulently represented herself as a "Nurse Practitioner" to a nurse, 
giving the nurse and using this misrepresentation to give medical directives, but defendant was 
not licensed to do so nor exempted from licensure. 

COUNT 29: UNLAWFUL CONDUCT, a Third Degree Felony, in violation of Utah Code 
Ann. §§ 58-l-50l(l)(a) and 58-31b-503, as follows: On or about January 2021, in Utah County, 
Utah, the defendant did represent herself to be practicing or engaging in, or attempting to 
practice or engage in, any profession requiring licensure under Title 58 of the Utah Code Ann., 
to wit: the defendant fraudulently represented herself as a "Registered Nurse" who worked at 
will, but defendant was not licensed to do so nor exempted from licensure. 

COUNT 30: UNLAWFUL CONDUCT, a Third Degree Felony, in violation of Utah Code 
Ann.§§ 58-l-501(1)(a) and 58-3lb-503, as follows: On or about January 2021, in Utah County, 
Utah, the defendant did represent herself to be practicing or engaging in, or attempting to 
practice or engage in, any profession requiring licensure under Title 58 of the Utah Code Ann., 
to wit: the defendant fraudulently represented herself as a "Registered Nurse" to tribal nation 
leaders to solicit donations, but she was not licensed to do so nor exempted from licensure. 

COUNT 31: UNLAWFUL CONDUCT, a Third Degree Felony, in violation of Utah Code 
Ann.§§ 58-l-501(1)(a) and 58-31b-503, as follows: On or about February 23, 2023, in Utah 
County, Utah, the defendant did represent herself to be practicing or engaging in, or attempting 
to practice or engage in, any profession requiring licensure under Title 58 of the Utah Code 
Ann., to wit: the defendant fraudulently represented herself as a nurse at the University of Utah 
hospital, but she was not licensed to do so nor exempted from licensure. 
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THIS INFORMATION IS BASED ON EVIDENCE OBTAINED FROM THE FOLLOWING 
WITNESSES: Special Agent J. Pettis, Special Agent S. Hirzel, J.B., J.W., S.W.M., M.P., P.O.A., 
D.R., T.S., C.O., C.P., C.C., K.P., S.W., V.B., S.S., J.B., P.L., K.M., S.T., S.R., S.B., N.C. 

PROBABLE CAUSE STATEMENT: 

I am a Special Agent for the Utah Office of the Attorney General, assigned to the Special 
Investigations Unit. I am certified as a Law Enforcement Officer through Utah Peace Officer 
Standards and Training since my hire in October 2022. I have over 12 years of service in law 
enforcement, serving as a police officer, criminal investigator, and sergeant of police for the City 
of Racine, Wisconsin Police Department, where I was certified as a Peace Officer by the 
Wisconsin Law Enforcement and Standards Board in 2010, and a law enforcement instructor 
beginning in 2017. I earned a Bachelor of Arts degree in Political Science from Saint Xavier 
University in 2010 and served as an adjunct instructor of criminal justice at Gateway Technical 
College in Kenosha, Wisconsin. As a criminal investigator, I have served as a lead or support 
investigator on cases involving property crime, misappropriation and theft of private and public 
funds, identity theft, crimes against financial institutions, and fraud. 

Pattern of Unlawful Activity: 

The defendant has engaged in a pattern of unlawful activity, including, among other 
things, the crimes of communications fraud, theft, theft by deception, theft of services, identity 
fraud, forgery, and unlawful conduct, and her alleged criminal activities were referred for 
investigation. 

On June 15, 2023, I was assigned to investigate allegations of fraudulent financial 
activity relating to Exitus, a Utah non-profit corporation at 3543 W 1700 N Lehi, UT and 
Candace E. Lierd DOB 08-23-1986, formerly known as Candace E. Rivera (referred to as 
Candace here forward) of 2696 W Red Robin Court Lehi, UT. 

I located a web page for Exitus, https://joinexitus.org, as well as a website for CR House 
& Company, an apparent business being run by Candace, https://crhousecompany.com, and 
https:l/candacerivera.com, a site in which Candace offers paid services. 

Exitus' website lists "Candace R." as the founder of an anti-human trafficking 
organization. Exitus is identified as a non-profit organization with an EIN of 85-2433808 listed 
at the bottom of the website. Exitus was soliciting donations on their website at the time of 
review (June 15, 2023). I also identified Facebook and Instagram pages belonging to Exitus. 
Both social media profiles appeared to record and request money for the organization's activities 
in orphan rescues in Europe. 

I observed that Exitus was a registered business in Utah from August 7, 2020, until its 
expiration for "failure to file renewal" on December 27, 2022. The corporate filings listed 
Candace and J.B. as directors of Exitus. 
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CR House & Company is represented as a "branding house" established in 2020, by 
"CEO/Founder Candace Rivera." The site offers several paid services and is reported to have 
been featured on major networks like CNN, Fox News, and BBC among others. I observed no 
business filings by CR House & Company in Utah. 

CR House's webpage also contained a link to a series of 8 podcasts titled "Welcome to 
My House with Candace Rivera." One of those Podcasts, entitled "Jon Lines," described 
Candace and Exitus's anti-human trafficking efforts during NBA All-Star weekend in Salt Lake 
City (February 17-19, 2023). During that podcast, it was revealed that Exitus became officially 
involved in the United States Department of Homeland Security Investigations' (HSI) anti-
human trafficking taskforce as a victim service provider. 

Upon review of https:l/candacerivera. com, I observed a photo of Candace on the 
website's main page. The site offered services for speaking, "coaching & consulting," classes, 
and "DE&I and Business Dev." 

I compared a photo of "Candace R." and "Candace Rivera" from thejoinexitus.org, 
candacerivera.com, and crhousecompany.com websites to a known UCJIS photograph of 
Candace Lierd and was able to confirm the identity of "Candace Rivera" and "Candace R" as 
Candace Lierd. I did confirm that Candace was charged with felony fraud in the Provo branch of 
the 4th District Court (Case no. 231401782) related to an $8,000 fraudulent check written to a 
vendor for services rendered during a 2022 event hosted by Exitus. 

On June 29, 2023, I was present in the 4th District Courtroom when Candace's felony 
fraudulent check case was called before Hon. Judge Christine Johnson. I observed Candace 
attend the hearing via WebEx. Candace stated that she split her time between Utah and South 
Carolina due to the requirements of her work and was appearing via WebEx because she was out 
of state. I was able to affirm the identity of the person appearing in 4th district court on the 
felony case and person depicted on the aforementioned websites was that of the same individual; 
Candace Lierd. 

Utilizing open-source records, I located probable addresses for Candace in Utah, Texas, 
New Jersey, Alaska, and Colorado. 

Queries of Utah's Department of Professional Licensing revealed no record of Candace 
ever being licensed as a nurse practitioner, medical doctor, or registered nurse in the State of 
Utah. I did observe four separate applications to become a Registered Nurse in Utah under 
Candace's name. All four were denied. One of the denied applications was listed as being 
reviewed under interstate compact. This denied application listed Candace as a graduate of 
Nightingale College of Nursing with an associate degree in nursing on April 24, 2015. 

Upon searching equivalent licensing bodies in Texas, New Jersey, Alaska, and Colorado, 
I located no record of Candace being licensed as a nurse practitioner, medical doctor, or 
registered nurse in these states. A search of the Nursys (ncsbn.org) national nurse license 
verification database revealed no record of Candace ever holding a license as a registered nurse 
in any state. 
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During this investigation, current and former board members listed on Exitus's corporate 
filings were interviewed. It was discovered that no person, except Candace, had access to the 
Exitus Mountain American Credit Union (hereinafter MACU) or JP Morgan Chase Bank 
accounts. 

Each Exitus board or staff member interviewed understood Exitus' s mission to relate to 
anti-human trafficking, and/or overseas orphan rescues, and human trafficking victim services. 
No member recalled permitting, approving, voting for, or otherwise granting Candace authority 
to draw a salary from Exitus' business accounts. The board also did not approve or permit 
Candace to withdraw large sums of cash from Exitus accounts for any purpose other than to 
conduct Exitus business. No board member, either individually or as a board, ever approved or 
permitted Candace to use Exitus funds or Exitus bank accounts toward the purchase of her home 
or vehicle. 

In 2019, M.P. met Candace while consulting at Operation Underground Railroad. M.P., 
who founded Exitus with Candace in 2020 and served as it's Chief Operating Officer, recalled 
being told by Candace that she was a nurse practitioner. M.P., who works as a physician assistant 
and studied at the University of Utah, became suspicious of Candace after noticing discrepancies 
with what funds Candace said the Exitus Mountain America Credit Union account should 
contain and what was present in the account at the time M.P. was granted access to the account. 
M.P. looked for Candace's credentials on DOPL and found that she was not licensed as a nurse 
practitioner. M.P. eventually resigned from the board of directors at Exitus. 

From September 10, 2020, to date, Candace misrepresented herself as a licensed 
registered nurse, medical doctor, and/or nurse practitioner. Candace falsely stated that she held a 
position with the United Nations and was featured on BBC News. Candace also falsely asserted 
she was a successful business owner who has founded several multi-million-dollar companies. 

Candace leveraged her fraudulent representations to gain the confidence of founding 
partners, board members, medical professionals, volunteers, media companies, benevolent 
organizations, and individual donors to establish the enterprise of Exitus as a non-profit 
organization and generate funds under the enterprise's name. Candace's representations of her 
credentials and professional positions also encouraged partnerships with law enforcement 
agencies and the extraordinary handling of law enforcement calls to which she was party. 

Based on the misleading and fraudulent representations made by Candace, the Exitus 
non-profit corporation raised more than $1,697,000 dollars in donations since its founding in 
2020, between individual donors, corporate donations, international wire transfers from foreign 
businesses to Exitus bank accounts, unknown wire transfers to Exitus bank accounts, Venmo 
donations, PayPal donations, Square payment processing, and Stripe payment processing. 

In addition, Candace used false representation that she was a licensed registered nurse, 
medical doctor, and/or nurse practitioner and her founding of Exitus as a vehicle to generate 
business in her private ventures, establishing the enterprise of CR House & Co., where she 
entered business contracts with at least two individuals, totaling $8,702.55 in revenue and 
$29,600 in unsettled payments. 

9 



Bates #000077

Communications Fraud: 

On or about November 2021, Candace contacted T.S. to solicit renting his home at 2696 
W. Red Robin Ct. Lehi, Utah. Candace told T.S. that she was a nurse practitioner and founder of 
Exitus. T.S. remembered looking through the Exitus website and seeing Candace's name and 
picture, as well as the position of nurse practitioner. T.S. agreed to rent the property to Candace 
based on her false representations. Candace later defaulted on her rental agreement with T.S., 
resulting in unpaid rent of $128,547.50. 

On or about September 2020, Candace entered into a residential rental agreement with 
W.C. for the property he owned at 5292 N. Eagle's View Dr. Lehi, Utah. The property was 
managed by W.C. 's partner's 76-year-old mother, C.O. Candace requested to view and rent the 
property on a weekend when W.C. was out of town. W.C. recalled Candace communicating that 
she worked for the FBI and could not share information about her employment without a release 
from her supervisor. W.C. reasoned that such a release could not be obtained over the weekend 
and elected to rent the property to Candace at that time. W.C. was given a check for a rental 
deposit and first-month's rent. Both checks bounced when attempting deposit. 

C.O., now 82 years of age, stated that Candace told C.O. that Candace worked for the 
FBI and could not reveal the details of her work because "everything she did was secret." Over 
her several years as a leasing agent, C.O. recalled that this was the first time she encountered a 
person who did "secret work" for the government, which forbade the disclosure of Candace's 
purported work. C.O. stated that Candace's purported employment made her qualified to rent 
W.C. 's home and executed a lease agreement on a weekend when W.C. was out of town. 

During Candace's tenancy, which lasted until November 2021, W.C. stated that he served 
Candace with anywhere from 9-12 "pay or quit" notices or "notices to vacate." W.C. eventually 
filed an eviction case with the 4th District Court. W.C. noted that Candace effectively "squatted" 
at his property for about 6 months. A 4th District Court judgement resolved the issue of 
Candace's squatting. W.C. is owed approximately $10,000 for damage done to the property 
upon Candace's eviction. 

There is no record of Candace being employed by the Federal Bureau of Investigation. 

On or about February 2022, Candace asked to take part as a speaker at a conference for 
widows hosted at Disneyland by C.P. Candace leveraged her background as a claimed human 
trafficking expert who had been featured on several well-known news outlets including the BBC, 
seat holder on "the UN Collaborative Taskforce," and "CEO and founder of 3 multi-million 
dollar companies" to secure a spot on a panel discussing grief. These false claims impressed 
C.P., who entered into a business contract with Candace. C.P. 's husband paid Candace 
$8,702.55 to market C.P.'s book about the FLDS. Candace's solicitation of this business contract 
included authoring the foreword for C.P. 's book, marketing the book, and sales of the book. 

Candace told C.P. that she works with and has known S.B., a prominent private 
investigator who focuses on matters of the FLDS in the Cedar City, Utah area, "for years" and 
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could introduce C.P. at the Holding Out Help event. Candace assured C.P. that she obtained 
tickets for C.P. and three guests to the March 2023 Holding Out Help event. 

On March 7, 2023, C.P. attended the Holding Out Help event in Draper, Utah. Upon the 
arrival of C.P., her husband, son, and daughter-in-law, C.P. learned that not only had Candace 
not obtained tickets for C.P., but Candace had lied and did not know S.B. 

Contact with S.T., HR Business Partner at BBC Studios- North America & Latin 
America revealed that no record of Candace or Exitus's appearance on their channels has ever 
been catalogued by the BBC. 

Communication with S.R., Senior Policy Advisor of the Conduct and Discipline Service, 
Administrative Law Division, Department of Management Strategy, Policy and Compliance at 
the United Nations revealed that Candace is not a UN staff member. 

Contact with S.B. revealed that Candace attempted to call S.B. by phone after meeting 
him at an Attorney General Alliance summit on anti-human trafficking in Park City, Utah 
between January 11 and 13, 2023. Contrary to the assertions made by Candace to C.P., S.B. has 
not known Candace "for years" and does not work with her. 

P.O.A. has known Candace for approximately 5 years as a friend. P.O.A. began as a 
volunteer with Exitus in 2020 and has been an employee of Exitus and Candace's personal 
assistant since 2021. 

On or about July 2023, P.O.A. stated that she was informed by Candace that she was 
denied a JP Morgan Chase Bank credit card for Exitus under Candace's own name. P.O.A. 
recalled this denial upsetting Candace. P.O.A. noted that she had not been paid by Exitus for 
several weeks during this time and was told by Candace that a credit account needed to be 
established in order to pay P.O.A. for her work. 

On or about August 2023, Candace called P.O.A. on a three-way telephone call with a JP 
Morgan Chase Bank representative. P.O.A. provided her personal identifying information to the 
JP Morgan Chase representative to establish a credit card account for Exitus in P.O.A. 's name 
but noted that she did not sign any documents and did not receive a card from JP Morgan Chase. 
P.O.A. stated her belief that in order to receive several weeks of missed paychecks, she would 
need to help Candace establish a credit account for Exitus. P.O.A. believes that the Exitus JP 
Morgan Chase credit card in P.O.A. 's name was mailed to Candace's home address. 

On September 1, 2023, P.O.A. received a telephone call from JP Morgan Chase Bank's 
fraud department. She was informed that a total of $19,000 had been spent on an Exitus credit 
card bearing P.O.A. 's name and wanted to confirm the charges. Among the charges posted to the 
credit account was approximately $7,000 to purchase a vehicle at Asay Automotive, Venmo, and 
various cash advances. P.O.A. stated that she did not make any of these purchases but noted that 
Candace recently purchased a Toyota 4-Runner for her eldest son from Asay Auto and made a 
social media post memorializing this purchase. P.O.A. was told by JP Morgan staff that the 
application for a credit card account may be fraudulent itself. 
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Following interviews with S.W.M., P.O.A., and a review of JP Morgan Chase Bank 
records for Exitus it was discovered that, Candace exerted sole control over the JP Morgan Chase 
Exitus account, and no Exitus board members knew or ratified Candace's sole control or 
withdrawals. 

As of September 12, 2023, P.O.A. is owed $4,500 from 6 missed paychecks for three 
total weeks of unpaid work. 

Theft by Embezzlement: 

On August 26, 2021, Candace withdraws $200,000 from the Exitus Mountain American 
Credit Union account. A note for "wire 225,000 CB Skyshare" is attached to the withdrawal. On 
August 26, 2021, a wire transfer for $225,000 is remitted from the Exitus MACU account. In 
total, $425,000 was withdrawn from Exitus's MACU account on this date, with only $225,000 
used for the expressed purpose of a wire transfer to CB Skyshare. $200,000 remains 
unaccounted for. 

On August 30, 2021, Candace withdraws $150,000 from the Exitus's MACU account. A 
note for "wire 317,493.55 CB SKYSHARE" is attached to the withdrawal. On August 30, 2021, 
a wire transfer for $317,493.55 is remitted from the Exitus MACU account. In total, $467,493.55 
was withdrawn from Exitus' MACU account on this date, with only $317,493.55 used for the 
expressed purpose of a wire transfer to CB Skyshare. $150,000 remains unaccounted for. 

On December 7, 2021, Candace transfers $55,000 from Exitus' MACU account to her 
own MACU account, noting "capt m Kurdistan-chase 0050." Candace makes no purchases or 
transfers from her MACU account consistent with the note prior to or following this deposit. 
Candace's account balance prior to this transfer was $1738.70. 

On January 11, 2022, Candace withdraws $6,600 from her MACU savings with note 
"A2A Transfer: ****4009, Nov. pro-rate/dec/jan." Between December 7, 2021, and January 11, 
2022, only two credits totaling $168.96 are posted to Candace's MACU accounts. It should be 
noted that Candace moved into her home at 2696 W Red Robin Ct. at the end of November 
2021, according to T.S. This transaction appears consistent with a prorated rental payment for 
2.5 months. 

On January 17, 2022, a check is written from Candace's MACU checking account to 
Truly Title for $5,000. On January 19, 2022, $5,000 is withdrawn from Candace's MACU 
savings with note "earnest money." Between January 11, 2022, and January 17, 2022, only one 
credit totaling $1,150.74 is posted to Candace's MACU accounts. The $11,600 is used by 
Candace as earnest money and prorated rent is documented as a loss to Exitus. $43,400 remains 
unaccounted for. 

On May 2, 2022, Candace's MACU checking has a balance of $3,403.31. On May 2, 
2022, Candace transfers $7,000 from the Exitus MACU account to her own MACU account with 
no notation. On May 2, 2022, Candace wires $10,000 to Truly Title Inc. from her MACU 
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account. On May 7, 12, and 16, Candace receives transfers labeled "payroll" and "payroll catch 
up" from Exitus, totaling an additional $7,000, of which $7,000 remains unaccounted. 

On April 28, 2022, T.S. intended to settle the sale of his home in Lehi, UT to the current 
renter, Candace Lierd. Candace defaulted on the sale contract on this date. 

On May 12, 2022, a $240,000 international wire transfer is received from Bank of 
Baghdad "Life Line Logistic Company" for "utility bill payments" to Exitus JP Morgan Chase 
account. Two wire transfers are sent from the Exitus JP Morgan Chase account to Truly Title 
Inc. Trust totaling $240,000. T.S. was informed that the title company received another $240,000 
remittance via an international wire transfer, for the purchase of the home by Candace. T.S. 
agreed to carry out the sale of his home to Candace, with a final sale price of $938,000. T.S. 
received $461,968.14 from the title company on this date as proceeds from the sale of the home. 
$240,000 was taken from Exitus and used for the purchase of the home by Candace. 

On July 26, 2022, an $8,000 cash withdrawal from Exitus' JP Morgan Chase account was 
made by Candace. On July 26, 2022, $4,500 cash was deposited into Candace's MACU checking 
account. The $4,500 is documented as a loss to Exitus upon being inexplicably deposited to 
Candace's MACU account and used to make a Capital One bill payment. $3,500 in a cash 
deposit remains unaccounted for. This results in an $8,000 total loss to Exitus. 

At the start of July 20, 2022, Candace's balance in her MACU checking account was 
$414.06. She retained $1.00 in her MACU savings account. On July 20, 2022, a $528.59 Venmo 
deposit from "Candace Rivera" was credited to Candace's account as was a $5,000 check was 
deposited to Candace's MACU checking account from Exitus labeled "payroll" with a check 
number of "157" and purportedly signed by S.W.M. Candace's MACU checking account ended 
July 20, 2022, with a balance of $5,895.43. 

It should be noted that in an interview with S.W.M., she states to have never written or 
signed a check for any Exitus account. S.W.M. provided examples of her signature, two of which 
predate all of her purported signatures on Exitus accounts. I was able to identify the signature on 
the Exitus JP Morgan Chase check 157 as a forgery. 

Two checks were written to C.C. on July 20, 2022, from Candace's MACU account for 
the purchase of a 1977 Chevrolet Corvette: a $5,000 check (133) labeled "1st car payment (1/2)" 
and a $10,000 check (134) labeled "2nd car payment (2/2)." 

On July 22, 2022, check 133 for $5,000 was cashed, leaving Candace's MACU checking 
account balance at $700.20. 

On August 16, 2022, check 134 for $10,000 was returned as unpaid due to insufficient 
funds. On August 16, 2022, Candace's MACU checking account balance started the day at 
$822.31. Check 134 for $10,000 was processed and not paid, and Candace incurred a $25 
processing fee. Candace made several purchases throughout the day and incurred an additional 
overdraft fee, ending the day with a balance of -$98.38. The balance continued to drop 
throughout August 17, 2022, until Candace made a check deposit of $150, having some of the 
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overdraft fees refunded as a courtesy by MACU. Candace ended the day with a balance of 
$13.93 in her MACU checking account. 

On August 18, 2022, Candace's MACU checking account received a $6,500 deposit 
transfer from Exitus' JP Morgan Chase account for "payroll." Also on August 18, 2022, a $6,000 
cash withdrawal was made by Candace from the Exitus JP Morgan Chase account. $4,000 in 
cash was deposited into Candace's MACU checking account on this same date. Candace's 
MACU checking account now held $10,513.95 after these two transactions. 

On August 18, 2022, a $10,000 cashier's check was withdrawn from Candace's MACU 
checking account and the payee was C.C. 

On August 22, 2022, check 165 from Candace's MACU account totaling $1,227.75 was 
processed by the Utah State Tax Commission for "car registration". This check was dated August 
17, 2022. 

Through subsequent investigation, SA Hirzel discovered that C.C. sold Candace a 1977 
Chevrolet Corvette and turned the title over to Candace after clearance of the cashier's check. 

At least $4,000 is documented as a loss to Exitus, as it was used to fund the purchase of 
Candace's 1977 Chevrolet Corvette. $2,000 remains unaccounted for. This equates to $6,000 in 
total losses to the Exitus JP Morgan Chase account withdrawn by Candace without authorization. 

On November 12, 2022, Exitus held a "Casino Royale" themed gala at the Automotive 
Addiction Museum within the Shops at Southtowne Mall in Sandy, Utah. 

On December 4, 2022, check 167 was written from the Exitus JP Morgan Chase account 
to Candace for "gala donation service" in the amount of $40,000. Check 167 was deposited on 
December 6, 2022, to Candace's MACU checking account and a new MACU money market 
account in two separate $20,000 transactions. 

It should be noted that during the month of September 2022, Candace's total expenditures 
from her MACU account were $8,233.72. In the month of October 2022, Candace's total 
expenditures from her MACU account were $8,248.63. During the month of November 2022, 
the total expenditures from Candace's MACU account were $9,063.85. The combined 
expenditures from Candace's personal MACU account for the two months preceding the Exitus 
gala and the month of the gala itself totaled just $25,546.20. 

There appeared to be no services paid through Candace's MACU account at all consistent 
with or totaling $40,000 for a "gala donation service" in the months before or following the gala 
and $40,000 check deposit from the Exitus JP Morgan Chase account. $40,000 is documented as 
a loss for Exitus, as $30,000 was used to fund Candace's personal expenses during the month of 
December, with the remaining $10,000 being used to fund Candace's personal expenses during 
January 2023. 

On July 13, 2022, Candace's MACU checking account balance was $480.88. On July 13, 
2022, a $2,500 transfer was made by Candace from the Exitus MACU account to Candace's 
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MACU checking account with the note "Ukraine Phase 3 contract." No transactions occurred 
related to travel or other Exitus business either before or after this deposit during the month of 
July. $2,500 remains unaccounted for. 

On July 25, 2022, the Exitus JP Morgan Chase card assigned to Candace (ending 7330) 
was used at "Vitalife Vitaweigh IL." According to their website, VitaLife is an Illinois based 
company with locations across the United States. VitaLife offers personalized fat-loss programs 
for customers, advertising that customers can "Lose 20-40lbs in 40 days." VitaLife sells dietary 
supplements, dietary food items, and make-up. In a call to VitaLife's Schaumburg, IL office, I 
learned that a personalized dietary plan and associated expenses can range from $1200-2400. 
$2,200 is documented as a loss to Exitus, being used to purchase a weight loss program by 
Candace. 

Theft by Deception: 

On January 17, 2023, C.P. entered into a business contract with CR House & Co. and 
"Candace Rivera/Lierd" for "Branding House Concierge Service" 3-month service contract 
which included business development, growth strategy coaching, sales funnel optimization with 
growth and development, full-service branding, SEO, SOS, email/SEM, and public relations for 
the launch and sale of her book: Devotion, Deception, Deliverance: Isaac's Story. C.P.'s 
husband, K.P., paid $8,702.55 to "Candace Lierd" on February 15, 2023, for these services. C.P. 
understood this contract to include the sale of the book on Amazon under a sales account of 
which C.P. had control. 

From February 15, 2023, to the date of this report, Candace asked C.P. to mail 42 copies 
of her book at C.P. 'sown expense. Candace told C.P. that these sales were from a Shopify 
account which Candace retained control of. C.P. was told that Amazon rejected the sale of the 
novel on their platform in one instance and in another that Amazon required a written disclosure 
of consent from the subject of the novel before it could be listed for sale on Amazon. 

Candace provided C.P. with a number of excuses as to why C.P. couldn't have access to 
the Shopify account through which her book was sold, including various issues with C.P. 's 
Pay Pal account as described by Candace. C.P. states that the sale of 42 copies of Devotion, 
Deception, Deliverance: Isaac's Story and associated mailing costs totaled $1,100. 

To date, C.P. has not received reimbursement from Candace for any mailing expenses nor 
has she received payment from Candace for the sale of her books through the Shopify account 
under Candace's control. C.P. requested that Shopify suspend the sale of her book on the account 
controlled by Candace due to C.P.'s ownership of the intellectual property. Shopify has since 
compJied. C.P. 's book is now being sold on Amazon through an account under C.P. 's control. 

Theft of Service: 

On February 17, 2023, Candace entered into a business contract for audio engineering 
services for podcasts with The Pod Mill owner S.W. In total, The Pod Mill produced 12 total 
finished episodes for Candace, along with other features- all of which were posted to a website 
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owned by Candace: https://crhousecompany.coml S.W. made several attempts to collect against 
the $32,900 owed to him by Candace after production of these 12 episodes, remote recordings, 
event hosting, podcast editing costs, podcast distribution and promotion, logo artwork costs, 
licensing of music, consulting time, and a podcast reinstatement fees. These efforts included 
written notice as well as S.W. 's removal of all podcasts from the host platform. 

Identity Fraud: 

On or about August 2023, Candace called P.O.A. on a three-way telephone call with a JP 
Morgan Chase Bank representative. P.O.A. provided her personal identifying information to the 
JP Morgan Chase representative to establish a credit card account for Exitus in P.O.A. 's name 
but noted that she did not sign any documents and did not receive a card from JP Morgan Chase. 
P.O.A. stated her belief that to receive several weeks of missed paychecks, she would need to 
help Candace establish a credit account for Exitus. P.O.A. believes that the Exitus JP Morgan 
Chase credit card in P.O.A.'s name was mailed to Candace's home address. 

On September 1, 2023, P.O.A. received a telephone call from JP Morgan Chase Bank's 
fraud department. She was informed that a total of $19,000 had been spent on an Exitus credit 
card bearing P.O.A.'s name and wanted to confirm the charges. Among the charges posted to the 
credit account was approximately $7,000 to purchase a vehicle at Asay Automotive, Venmo, and 
various cash advances. P.O.A. stated that she· did not make any of these purchases but noted that 
Candace recently purchased a Toyota 4-Runner for her eldest son from Asay Auto and made a 
social media post memorializing this purchase. P.O.A. was told by JP Morgan staff that the 
application for a credit card account may be fraudulent itself. 

Following interviews with S.W.M., P.O.A., and a review of JP Morgan Chase Bank 
records for Exitus, Candace appears to exert sole control over the JP Morgan Chase Exitus 
account. 

In a social media post made to Candace's "ONE_ FIERCE_ MAMA" Instagram account 
on August 12, 2023, she posts a video apparently gifting a gray Toyota 4-Runner to her oldest 
son. The caption reads " ... Our friends at@asayauto are the best!" 

On or about July 9, 2020, Candace sent a screen capture photograph of a Utah 
Department of Professional Licensing (DOPL) web page depicting the registered nursing license 
of C. Candace Layton, a resident of Taylorsville, UT, with an active DOPL license number of 
500524-3102 to the Winslow family. This photo was sent to Global Adoption Services, who 
provided them to S.S. 

As observed through emails from Global Adoption Services, the Winslow family 
intended to adopt a medically needy child from Europe and needed to hire a registered nurse to 
attend to the child during transport. Candace told the family that her registered nursing license is 
under her prior name of "Candace Layton." Candace could not provide the agency, family, or 
embassy with proof of her prior name. 
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According to S.S. and V.B., a North Carolina registered nurse who has conducted these 
transports in the past, nurses often volunteer their time on these transports and do not receive 
payment. However, in 2022, S.S. stated that Candace secured a $1,000 payment for Exitus from 
Open Hearts for Orphans to help fund a registered nurse for a separate adoption transport for a 
medically needy child from Europe to the United States. This transport never occurred, and the 
funds were not refunded. Funds from Open Hearts for Orphans represent a portion of the dollar 
value of a registered nurses time during such a transport. 

Findings in this investigation revealed no evidence that Candace used the "Layton" name 
prior to this communication. The subject whom Candace purported to be to the Winslow family 
has been identified as Crystal Candace Layton DOB 07-29-1979 of Taylorsville, UT from DOPL 
records. 

Forgery: 

S.W.M. is listed as the treasurer in Exitus's corporate filings and, as treasurer, she is an 
authorized signatory on the Exitus JP Morgan Chase account alongside Candace Lierd. S.W.M. 
states that she was never allowed access to the Exitus accounts by Candace, despite her position, 
and she never signed checks on any Exitus account, used a JP Morgan Chase Bank card issued 
under her name on the Exitus account, or conducted any other banking business on behalf of 
Exitus. There are multiple checks written to Candace which are purportedly signed by S.W.M. 

S.W.M. provided an exemplar of her signature as well as two forms of identification 
predating this investigation, both of which bear her signature. 

Candace issued the following checks to herself from the Exitus JP Morgan Chase 
account: 1) Check 6076, dated May 31, 2022, addressed to Candace Lierd for "payroll-Ukraine", 
totaling $5,000; 2) Check 6073, dated May 31, 2022, addressed to Exitus for "payroll", totaling 
$15,000; 3) Check 6074, dated 05/31/2022, addressed to Candace Lierd for "Ukraine operation", 
totaling $7,500; 4) Check 155, dated 06/15/2022, addressed to Candace Lierd for "payroll catch 
up", totaling $5,000; 5) Check 157, dated July 15, 2022; 6) Check 165, dated November 10, 
2022, addressed to CommonCents Casino for "gala casino deposit", totaling $2,055. 

Each of the checks listed displays a signature purported to be S.W.M. 's. This signature 
does not match the exemplar from S.W.M., and S.W.M. states she did not issue the checks on 
behalf ofExitus to Candace, nor was she asked to do so. 

Unlawful Conduct: 

On or about July 9, 2020, Candace sent a photograph of a Mountainstar St. Mark's 
hospital ID card with the name "Candace" and a photograph depicting Candace to the W. family. 
A heart shaped sticker covered the area which would have listed the position held at the hospital. 
Candace fraudulently used this photograph as proof of her registered nurse status to the W. 
family. This photograph was provided to Global Adoption Services as proof of Candace's 
qualification to conduct a medical transport of a child from Europe to the United States. 
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Candace's assertion that she was a registered nurse is fraudulent, and she is not license as 
such in Utah or any other state, nor has Candace accomplished the educational requirements to 
achieve this title. 

On January 4, 2021, Candace is featured on a video presentation for the BYU Anti-
Human Trafficking Club video wherein Candace states she is a "Nurse Practitioner" and founder 
ofExitus. Candace is not licensed as a nurse practitioner in Utah or in any other state. A nurse 
practitioner is a license category recognized by Utah and which requires a master's degree or 
higher to obtain. Candace does not have the academic credentials to be a nurse practioner. 

On or about April 2023, Candace solicited the assistance of Utah registered nurse S.S. to 
assist in coordinating the medical transport of an orphan in Ukraine to an adoptive family in the 
United States. Candace told S.S. that she was a nurse practitioner. Candace gave S.S. medical 
directives for the care of the child. Candace provided S.S. with controlled substances in a 
medical kit, which included Ketamine and Haldol. 

S.S. later discovered that Candace was not a nurse practitioner and provided messages 
between S.S. and staff at Global Adoption Services relating to additional misrepresentations 
about Candace's license to practice nursing. 

The facts of this investigation show that Candace has never held a license as a Nurse 
Practitioner in any state she has lived in, nor any academic credential to support the attainment of 
a Ph. D or master's degree. 

On or about December 2021, V.B., a North Carolina registered nurse, was contacted by 
S.S. who introduced Candace as someone seeking V.B.'s assistance for medical transports for 
Exitus. Candace told V.B. that she was a nurse practitioner. In February 2022, V.B. travelled to 
Ukraine to assist a medically needy orphan with transport to an adoptive family in the United 
States. During this trip, Candace provided V.B. with questionable medical directives relating to 
the child's colostomy bag. According to a medical doctor consulted by V.B. after receiving the 
directive from Candace, performing such would have been harmful to the child. 

On or about January 2021, J.B. was approached by Candace to build a webpage for 
Exitus and assume a seat on the Exitus board. J.B. was a coworker of Candace's at Calculated 
Research Group. J.B. was told by Candace that her professional background was as a registered 
nurse who worked as an RN "at will" to maintain her license. Candace told J.B. that she worked 
as an RN at either the University of Utah or the Veterans Affairs hospital in Salt Lake City. 
Employment records confirm that Candace was employed at the University of Utah hospital 
from April 25, 2011 to March 6, 2012 as a "Psychiatric Technician" and that her "termination 
was an involuntary dismissal." There is no record of Candace working for Veterans Affairs 
hospital. 

E.S. worked with Candace in 2011 at the University of Utah hospital, where both served 
as Psychiatric Technicians. E.S. lost contact with Candace after employment at the University of 
Utah hospital ended but was contacted by her again on or about January 2021. Candace told E.S. 
that she graduated from the University of Utah, was now a registered nurse, and began a non-
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profit organization called Exitus. Candace solicited E.S., who is a member of the Navajo Nation, 
for contacts with tribal nation leaders. Candace later met with tribal nation leaders to solicit 
donations for Exitus' work with a missing and murdered indigenous women effort. E.S., who 
became Exitus' liaison for the tribal nations, later learned that no such effort to rescue or seek 
justice for missing and murdered indigenous women existed within Exitus. 

On or about February 2023, while attending the first day of operational briefings for the 
NBA All Star Weekend in Salt Lake City, Utah, N.C., a victim services coordinator overheard 
Candace state that she was a nurse at the University of Utah hospital. 

REQUEST FOR NO BAIL HOLD: 

Pursuant to Rule 6(c)(2) of the Utah Rules of Criminal Procedure, and Utah Code Ann.§ 
77-20-201(1), the State requests that an arrest warrant be issued, and that the defendant be held 
without bail until further notice in this matter. The defendant is charged with 17 Second Degree 
Felonies, and 13 Third Degree Felonies based upon the foregoing probable cause statement, and 
there is substantial evidence supporting the charges. There is clear and convincing evidence that 
defendant poses a likely risk to flee the jurisdiction of the court if released on bail. 

Records from the United States government, as well as an assessment of publicly 
viewable social media content, bank records, and interviews with persons affiliated with Candace 
and Exitus reveal that Candace Lierd regularly travels internationally, to Mexico, Afghanistan, 
Romania, Dubai, Ukraine, Amsterdam, Moldova, Lebanon, and elsewhere. These trips appear to 
be for both business and leisure purposes. 

In an interview with P.O.A., Candace's personal assistant and secretary to Exitus, P.O.A. 
noticed that Candace's date of birth on her driver's license differs from her date of birth on 
Candace's US passport. P.O.A. is also aware of a home Candace reports to own in Lebanon. 

Additionally, on or about February 29, 2020, Candace filed a report with the Lehi police 
department in which she reported having her passport stolen from her home. On January 8, 2022, 
candace reported to the Draper police department that her Cadillac Escalade had been broken in 
to and her passport and other items had been stolen. 

In her interview, S.S. was advised by Candace of her ability to obtain fraudulent 
passports for herself and others in different countries due to her international connections. 

In an interview with P.L., ex-spouse of Candace, P.L. recalled an instance where Candace 
altered a check for a truck payment made from his bank account during their marriage. P .L. was 
contacted by the Mountain America Credit Union fraud department informing him of the 
discrepancy. Candace later admitted to altering the check and spent the funds intended for the 
payment. 

In an interview with K.M., Chief Operating Officer of CR House & Co. and friend to 
Candace, K.M. recalled a time when Candace asked K.M. how to alter bank records using Adobe 
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Photoshop. In another event, Candace asked K.M. to alter a Wells Fargo bank deposit slip for a missed mortgage payment to her lender. K.M. refused. 

Based upon the foregoing, it is the belief of the case agent that Candace has altered her US passport or documents supporting her identity to obtain a US passport, may have retained a passport previously reported stolen to law enforcement, and has demonstrated a willingness and ability to manufacture or obtain fraudulent documents. And she has fraudulently assumed or attempted to assume the identity of no less than two different individuals. 
Candace was arrested and taken into custody September 15th, 2023 and is currently being held without bail at the Utah County Jail. 

I declare, under criminal penalty of the State of Utah, that 
the foregoing is true and correct. 

DATED: September 18, 20223 

Isl James Pettis 
SPECIAL AGENT JAMES PETTIS 
Utah Attorney General's Office 
Signed with permission by Craig T Peterson, AAG 

AUTHORIZED for presentment and filing. 

Isl Craig T. Peterson 
CRAIG T. PETERSON 
Assistant Utah Attorney General 
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Oficio Nii 1616 
I • • • I 

I • \ t~ '\:·:•:J 
Cartagena de lndias, abrfl 8 de 2016 ,. 

Senor: 
DIRECTOR EST ABLECIMIENTO 
CARTAGENA. 

PENITENCIARIO Y CARCELARIO SAN DIEGO DE 

Lacludad 

/ 
Cordial saludo: 

Comedidamente le comunico que este Oespacho Judicial, dec1ar6 p:rocedenteJc(accion de Habeas 
Corpus instaurada a favor de la senora KELLY JOHANA SUAREZ MOYA./ 

Por lo anterior, se orden¢. ta ]ibertad ·f~~¢d.lat:c!·_de )a ,sefior~ KELLY JOHANA SUAREZ MOYA1 / 
dentro del proceso que en sit.~5q~fi,_ ~e ''si°ga.ifJnt~ ei Juzgado 4R Penal del Circuito con/ 
Funciones de Conocimiento de 'Cartagena; oajo la radicaci6n N° 13-001-60-08779-2014-
00105-00, por Jos punibles de Jnduccl6n a la prostituci6n en concurso heterogeneo y 
sucesivo con el delito de Proxenetismo. 

En raz6n de lo anterior, sfrvase disponer1a libe$d defm~hdonado senor, slempre y cu~mdo no 

--

xista orden de autoridad competerrt~:.~u~?ihi9'lUfa°istt ~~Ida.' Ri;· .11.i'.E-,.~ P,!; ~1,.'CHt ••. 

Atentamenter 

' lil.1<;1 ~tl.ir,1..r .:41f ~!iful; ~· ,. ' •• 
• ,\ •• , :, 'J,,1 ,. I . ,; 

• •- 11 •• : • .l'l ~l ~it:; ~, 
:t•t'= rttf{b-:)tfr'~S 

• • • ! ' 1 I ~\ I 

• ,.:t,!Q,1, / 

J ~1lJEGRET 
JUEZ TRECE PENA

0
L ~~~m.f.t~ ~ru i\:C l,~f~~~JO~ti j,,OCIMIENTO DE CARTAGENA 

• • L-C'Clill,'tf •~C );jnt,t .. ':'ii1t,.· • 
t,,, t'I • 



Bates #000090

O£tcio N* 1616 

, ; f -\ ! lr. - 1~;'f.,:) ·-~ -1:. tf ~j ~' t 

Cartagena de lndfas, abril 8 de 2016 

Cordial saludo: 

I hereby inform you that this Judicial 
declared the 
action filed in favor of Mrs. KELLY JOHANA SUAREZ MOY A. 

I 

Office has 
Habeas Corpus 

d For the foregoing reasons, it was ordered that the release of 

the inj a de da ,senora KELLY JOHANA SUAREZ MOYA, 
within the process that in sii' .$$,ntia' s "lgiie" before the Jiizgado 4 ° Criminal del Circuito con 
Knowledge Functions of Cartagena, under the radicaci6n X0 13-001-60-08779-20t.e-
OO 1 fi5-00, bythe punlblesof Inducement to prostitution in heterogeneous and successive 
competition with the crime of Pimping. 

In view of the foregoing, please provide for the Iif ed 'of the undersigned, as long as 
there is no order from the competent a~a)\is'n ~~1/lla. 

tt_;;. .,. .. r. ~. Ji,I;.~~,_;.f!l:t°\ ht,-., ¼1,,tr,'4""4?t,f.ifi;l;1,; ' 1 • 

Sincerely yours, 

. ,...,. \-, ...... ; 

•· _. j ""' t\it:; ~, 
~<.'!, n.lNt'J'.)!,t.:S 

.. • ' l. i.\. 

lusz Tnccz re "A*@ii9{( _. , cJx'rwvo w cnirmcsxA 
• 1. 11 • inht: ':\ht,~ • -1.,,, • 
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cartagena, 

1600877920140010 5 
Entidad Unidad Rece ra Ano Consecutivo 

ACTA DE VOLUNTARIEDAD PARA ACTUACION DE 
AGENTEENCUBIERTO 

De conformidad con la Resoluci6n 0-6351 de 09 de Octubre de 2008, por 
media de la cual se fijan los parametros de actuaci6n en operaciones con 
agente encubierto que tratan los artfculos 241 y 242 de la ley 906 de 
2004. 

Se suscrlbe la presente acta de voluntarledad, libre y de espontanea 
aceptaci6n expr~.f de la partlcipad6n . del senor(a) 
1'H-tc!'lfHllf f!>Llt'I/V eM..L-frl.-0 • identiflcado(a) 
con rCi\~£tk. E. _l). A: numero -I<,, f n15ro como 
Agente Enblerto para esta lnvestigacl6n, previa selecci6n y deslgnad6n a 
cargo del suscrito jefe del grupo de pollda judicial a cargo de la indagaci6n 
y visto bueno del fiscal de conocimlento, ya que re(me los requisltos de 
preparaci6n, experiencla e ldoneidad para esta clase de diligencias 
judiciales. 

Se le coloca de presente al Agente Encublerto que su actuaci6n sera 
id6nea, proporcional y necesaria para los fines de la actividad investlgatlva 
y no debera inducir a la comisi6n de delitos, tendra como FACULTADES: 

1. Integrar la estructura del grupo delictlvo organizado. 

2. Participar en los actos de planeaci6n y ejecuci6n de las actividades 
primarias y secundarlas de la organlzacl6n, slempre y cuando asuma 
un rol funcional, no de llderazgo o dlrecci6n de la activldad de que 
se trate. 

3. Ingresar y partlcipar en reuniones en el lugar de trabajo o domldllo 
de los mlembros del grupo dellctlvo organlzado 

4. Realizar seguimientos y vigilancias, empleando si fuere el caso los 
medios tecnoI6gicos e lnformatlcos adecuados y pertinentes 

5. Realizar actos extrapenales coma asumir obligaciones civiles, abrir 
cuentas bancarias, alquilar inmuebles, vehiculos, partlclpar en 
socledades comerclales o clviles, contratar empleados y demas 
aflnes a estos siempre que resulten necesarios, racionales y 
proporcionales a los fines de la operaci6n. 
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SE LE PROHiBE AL AGENTE ENCUBIERTO: 

1. En ningun caso el Agente encubierto podra provocar o inducir al 
indiciado, lmputado o lnvestlgado o a cualquier miembro del grupo 
delictivo organlzado o a un tercero ajeno a la organizacl6n a 
cometer una conducta punible, para lo cual no estaba predispuesto 

2. No podra wlnerar bienes juridlcos superiores a los de la conducta 
delictiva objeto de investlgad6n 

3. No atentar contra la vida e integridad de las personas. 

TENDRA COMO DEBERES: 

1. La misi6n del Agente Encubierto consistira en: recolectar 
lnformacl6n, • E.M.P. y E.F, ubicar e identiflcar los integrantes de la 
misma como tambien su estructura organica y los roles de cada 
miembro, instrumentos y productos del dellto, modus operandi, as( 
corno informad6n que resulte de lnteres para los fines de la 
investigaci6n penal, la cual hara allegar o dar a conocer por 
lntermedlo del agente de control o contacto, al fiscal de 
conocimlento y al grupo de policfa judicial del caso, para que 
realicen las respectivas dillgencias judiciales a que hallan lugar. 

2. Dara avlso al Agente de Contacto o Control sobre novedades 
extraordinarias de interes para la lnvestigaci6n. 

3. Informara cuando advierta de situaclones que comprometan su 
seguridad o que implique la probable evasion de las indiciados o 
investigados. 

4. Informara cuando se considere necesario llevar a cabo operativos 
para lograr captura en flagrancia de los miembros del grupo delictivo 
organizado o cuando se advlerta que se pretende atentar contra 
bienes juridicos de especial relevancia, como tambien dara a 
conocer al Agente de Control sobre hechos, coordinadones o 
similares, para la recoleccion de E.M.P. y E.F, entre otros. 

5. Debera informar o advertir al Agente de Control o Contacto sobre la 
existencia de conductas punibles lmputables a miembros del grupo 
dellctivo organizado que no tenga conexidad con el objeto de la 
lnvestlgaci6n o que sean atribulbles a un mlembro o mlembros de la 
organlzad6n en forma lndependlentes, o a otro grupo dellctivo 
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organizado, para que se promueva el inido de la indagacl6n o 
investlgaci6n correspondiente en forma independiente. 

El Agente Encublerto estara exento de responsabilidad penal por aquellas 
actuaclones que sean consecuenda necesaria del desarrollo de una orden 
legitima emanada de una autoridad competente o en cumplimiento de un 
deber, siempre que esta actuaci6n guarde la deblda proporcionalidad con 
la finalidad de la misma y nos constltuya una provocaci6n del dellto, para 

lo cual la conducta debe estar acorde con las condiciones de la 
autorlzaci6n expedida. 

El termino de la duraci6n de la operaci6n de Agente Encubierto, sera el 
autorizado por el Director Nacional o Seccional de Fiscalfas. 

Lefda la presente y de acuerdo a la misma se firma como constancia, e,n 
cart.agena el dfa 2? - O 8-2QJ, 4 . _ 

SENOR(A) 

Firma: 
Nombre: 
Identificacion: C,I S: t lgQQ 
AGENTEENCUBIERTO 

POU 
(C-rlt, 

JUDICIAL - ( 

FISCAL 
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ACTA DE VOLUNTARIEDAD PARA ACTUACION DE 
AGENTE ENCUBIERTO 

De conformidad con la Resolucl6n 0-6351 de 09 de Octubre de 2008, por 
media de la cual se fijan las parametros de actuacl6n en operaciones con 
agente encubierto que tratan las artfculos 241 y 242 de la ley 906 de 
2004. 

Se suscribe la presente acta de voluntariedad, libre y de espontanea 
aceptaci6n expresa, de la participaci6n del senor(a) 

PA LJ L H IJ r (: J-1 % N so tJ . identificado(a) 
con 'f?A:SAPtOg ·c'= numero 50$4 2,.69() 1 . coma 
Agente Encubierto para esta investigaci6n, previa selecci6n y designaci6n a 
cargo del suscrito jefe del grupo de polida judicial a cargo de la indagaci6n 
y visto bueno del fiscal de conocimiento, ya que re(me los requisitos de 
preparaci6n, experiencia e idoneidad para esta clase de diligencias 
judiciales. 

Se le coloca de presente al Agente Encubierto que su actuaci6n sera 
id6nea, proporcional y necesaria para los fines de la actividad investigativa 
y no debera inducir a la comisi6n de delitos, tendra como FACULTADES: 

1. Integrar la estructura del grupo delictivo organizado. 

2. Participar en las actos de planeaci6n y. ejecuci6n de las actividades 
primarias y secundarias de la organizaci6n, siempre y cuando asuma 
un rol funcional, no de liderazgo o direcci6n de la actividad de que 
se trate. 

3. Ingresar y participar en reuniones en el lugar de trabajo o domicilio 
de los miembros del grupo delictivo organizado 

4. Realizar seguimientos y vigilancias, empleando si fuere el caso los 
medias tecnol6gicos e lnformaticos adecuados y pertinentes 

5. Realizar actos extrapenales como asumir obligaciones civiles, abrir 
cuentas bancarias, alquilar inmuebles, vehiculos, participar en 
sociedades comerciales o civiles, contratar empleados y demas 
afines a estos siempre que resulten necesarios, racionales y 
proporcionales a los fines de la operaci6n. 
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SE LE PROHIBE AL AGENTE ENCUBIERTO: 

1. En ning(m caso el Agente encubierto podra provocar o inducir al 
indiciado, imputado o investigado o a cualquier miembro del grupo 
delictivo organizado o a un tercero ajeno a la organizaci6n a 
cometer una conducta punible, para lo cual no estaba predispuesto 

2. No podra vulnerar bienes juridicos superiores a los de la conducta 
delictiva objeto de investigaci6n 

3. No atentar ~ontra la vida e integridad de las personas. 

TENOR.A COMO DEBERES: 

1. La misi6n del Agente Encubierto consistira en: recolectar 
informaci6n, E.M.P. y E.F, ubicar e identificar los integrantes de la 
misma como tambien su estructura organica y los roles de cada 
miembro, lnstrumentos y productos del delito, modus operandi, as( 
como informaci6n que resulte de interes para los fines de la 
investigaci6n penal, la cual hara allegar o dar a conocer por 
intermedio del agente de control o contacto, al fiscal de 
conocimiento y al grupo de polida judicial del caso, para que 
realicen las respectivas diligencias judiciales a que hallan lugar. 

2. Dara aviso al Agente de Contacto o Control sobre novedades 
extraordinarias de interes para la investigaci6n. 

3. Informara cuando advierta de situaciones que comprometan su 
seguridad o que implique la probable evasion de los indiciados o 
investigados. 

4. Informara cuando se considere necesario llevar a cabo operativos 
para lograr captura en flagrancia de los miembros del grupo delictivo 
organizado o cuando se advierta que se pretende atentar contra 
bienes jurfdicos de especial relevancia, coma tambien dara a 
conocer al Agente de Control sobre hechos, coordinaclones o 
similares, para la recolecci6n de E.M.P. y E.F, entre otros. 

5. Debera informar o advertir al Agente de Control o Contacto sobre la 
existencia de conductas punibles imputables a miembros del grupo 
delictivo organizado que no tenga conexidad con el objeto de la 
investigaci6n o que sean atribuibles a un miembro o miembros de la 
organizaci6n en forma independientes, o a otro grupo delictivo 
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actuaciones que sean consecuencia necesaria del desarrollo de una orden 
legitima emanada de una autoridad competente o e·n cumpllmiento de un 
deber, siempre que esta actuaci6n guarde la debida proporcionalidad con 
la finalidad de la misma y nos constituya una provocaci6n del delito, para 

lo cual la conducta debe estar acorde con las condiciones de la 
autorizaci6n expedida. 

El termino de fa duraci6n de la operaci6n de Agente Encubierto, sera el 
autorizado por el Director Nacional o Seccional de Fiscalfas. 

Leida la presente y de acuerdo a la misma se firma como constancia, en 
Cartagenaeld@_~2=-a.,_-~~----=~.a...;;.J.__ 

SENOR(A) 

Firma: 
Nombre: 
Identificaci6n: __ ......,...,__..__..,,.J.=--,..__,~"'-----
AGENTE ENCUBIERTO 

FISCAL 
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!Nl"!t;!KMI:'. NO, 

USO l!XCLUSJVO POLICIAJUDrCIAL 

IJ I!' 'l llo.-CAO 

INVESTIGADOR DE CAMPO -FP:J-t1-,,,. 
e111 ln!crllle11,t-l)Orla l'OllelaJ~ 1)91118QUGIBt tareo•J1Un1Ue•que no 111111 oijeto de ~ejecutlvo 

Oepartamento BOUVAR Munldplo CARTAGENA Fedla 2014-10-11 

1. Oeatino del lnforma: 

Secciona1: Direcci6n Seccional de Fiscalfas Cartagena 
Unldad: Unklad Seccional de Fiscalias CAIVAS 
Despacho: Fiscalia 21 Seccional 
Fiscal: Dra. Carman del Rosario Gonzalez Patr6n 

.O.T. No ___ asignada el 2014-10-11 

OPJ o Solicilud Nb . .Jill!_ de fecha 2014-10-11 

Conforme a lo estableciqo en los articulos 209, 255, 257, 261 y 275 de! C.P.P me permlto 
rendir el siguiente infoime. 

2. Objetlvo de la diligencia 

2.1. Entrevistar a las NNAs vlctimas 

3. Dlreccion en donde se realiza la actuaci6n 

Barrio Todces Sector Son Pedro Carrera 51 N°17 -199 - Camara de Gesell 

4. Actuaclones reallzadas 

5. Toma de muestraa 

No. OeEMPy Sitio de recoleccl6n Descripci6n de EMP y EF 
EF 
1 ·easa de Justicia de CD en audio y video de las NNAs P.F.R., 

Canaoote-Camara de GeseH Y.E.E.G. G.E.Z.R. v L.M.M.C. --
NIA NJA NIA . . . Note: En el evento en que se recolectan EMP o EF, m,c,e los n,g,stros de cadena de 

custodia. 
OIRECCl6N SECCIONAI. CUERP0 T~CNICO DE IN\IES'IIGl,CION-SECCION INVESTIGACIONES 

CENTRO DE ~TENCION INTEGRAL E INVESTIGACr6N PAP.A IIICllW.S OE Al!IJSO SEXUAL jCAIV.'-S) 
C:1111,f1ftt. tlsliO:TorioH--McittSln:Ptfft~i1 lrM1•tti.~""1* 

P,lgina 1 de 6 
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INSTITUTO NACIONAL DE MEDICINA LEGAL Y CIENCIAS FORENSES 

DIRECCION SECCIONAL BOLIVAR 
DIRECCION: Calle 29 No 50-100 Barrio Zaragocilla Hospital Unlversitario del Caribe. CARTAGENA, BOLIVAR 

TELEFONO: (5) 6698989 Telefonla IP (1) 4069944ll7 extensi6n 3510 

INFORME PERICIAL OE CLiNICA FORENSE 
No.: DSBL-DRNT-07289-2014 

CIUDAD Y FECHA: CARTAGENA. 11 de octubre de 2014 

NUMERO DE CASO INTERNO: DSBL-DRNT-07156-C-2014 
OFICIO PETITORIO: No. -2014-10-11. Ref: Noticia criminal 130016008779201400105-

AUTORIDAD SOLICITANTE: JAKELINE REYES SARMIENTO 
CAIVAS 

FISCALIA GENERAL DE LA NACION 
AUTORIDAD DESTINATARIA: JAKELINE REYES SARMlENTO 

CAIVAS 
FISCALIA GENERAL OE LA NACION 
CRESPO, CALLE 66N 4-86 
CARTAGENA, BOLIVAR 

NOMBRE EXAMINADO: PEDRO JOSUE FLOREZ RAMOS 
IDENTIFICACION: IND 
EDAD REFERIDA: 17 anos 
ASUNTO: Edad / 

Examinado hoy sabado 11 de octubre de 20·14 a las 16:57 horas en Reconocimiento 
Medico Legal. Previa explicaci6n de los procedimientos a realizar en la valoraci6n, la 
importancia de los mismos para el proceso judicial o administrative, se diligencia el 
consentimiento informado, se toma firma y huella dactilar del indice derecho del 
examinado en el oficio petitorio del indice derecho , def representante legal: cesar 
augusto salguedo diaz 73582510 defensor de familia, en el consentimiento informado 
Motivo de la peritaci6n: la fiscalia general de la naci6n por medio de su unidad CAIVAS, 
ordena realizar a PEDRO FLOREZ RAMOS, valoracion de edad, medfante oficio 
fechado 11 de octubre del 2014, con NUC 130016008779201400105. 
Refiere el examinado : " 

0 Y O ME N T 
r.;.._-_.;;-'e~, 'al-ri; ri=-:5ni7.:~~riern~rn~~~t~.,,,~;:;:;:;;;~rimi~ 

n, n Ai' 

n I r 
Nos encontramos todos en una calle del educador , eramos coma 20, no 

fuimos en los buses hasta la sociedad portuaria de manga, y nos recogieron dos yates, 
llegamos a una isla y nos encerraron las gringas, y nos comenzaron a brindar dulces , 
mekatos, chitos, empezaron a llamarnos uno por uno, par grupos para conocer la isla y 
haber que muchacha le agradaba a cada proxeneta. Yo he tenido sexo con mi pareja, 
pero en la isla no estuve sexo con nadie pro que estaba acompanado de mi pareja que 
es otro menor. y si el no estuviera tampoco hubiese tenido nada. yo nunca me habia 
visto con esa gente jamas. de pronto como a la media hora llegaron las fuerzas aereas 
militares de colombia y nos encerraron para que no salieramos y ahora nos trajeron 
para que nos hagan edad. 
ANTECEDENTES: Sociales: refiere ser gay .. Familiares: ninguno. Patol6gicos: ninguno .. 
Quirurgicos: ninguno. Traumaticos: ninguno. Hospitalariop: ninguno. Psiqu~· i s; _I, 
ninguno. Toxicol6gic?s: ninguno. . ~-/ _ ~xi.~-

DATOSANTROPO TRICOS: Peso: 58 kg. TaI_y.2 /~,,-;? Q ,-'> 
JJ , , ; ~---.6. {/4"A; v // , ·(\)'--. 

GILFREi@l ·- ONTRERAS PASTRANA RITA BEL ci..'1:j• LOPE~ EN ozi,.________ ••• {j 
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6. Descripcion clara y precisa de la forma, tecnlca e instrumentos utiliudos 

Para esta entrevista se aplic6 el protocolo SATAC marca reglstrada de Corner House que 

incluye etapai; de Simpatia, ldentificaci6n de anatomla, indagaci6n de Tocamlentos, 

escenario de Abuso y Cierre, rnodificados seg(m el nivel de d_eSarrollo del entrevistado. 

lnicialmente, se dieron las indicaciones para la entrevisla, en relacl6n a "Jo que el NNA no 

entienda. No sepa o no recuerde y se aclar6 la importancia de hablar solo la verdad'. 

La entrevista se lleva a cabo en la camara de Gesell, programa de computaci6n Embedded 

Net DVD R HIK VISION. Ubicada en las oficinas de ICBF CAIVAS Casa de Justicia de 

Canapote 

7 Resultados de la actividad lnvestigativa (Oescripcl6n clara y precisa de los 
resultados): 

El dla 11 octubre del 2014 se dio inici6 a las entrevistas de los NNAs; 

7 1. NNA Pedro F16rez Ramos de 17 allos de edad, vive en·san Fernando calle Santander 

19 A- 05 puede ser ublcado en su telefono 3016727616. Con quien die a conocer que 

el ml6rcoles anterior a la entrevista, • •, i;c, ... ::,o1c , 

i.-e 1e a 1;11,Jdad,1~.fw ~- • , ,;; a "41 mu.mi ties.a y va a 

~o~~a1.,...r~;a~<1'1.1fla~~ 11,,t_ 

C.it'.,~3 •:o • rm!ite :::11,,oeri~ a'aii:tee>• l11ct,c paseo af.r-nul Que~ ;e';;.-:sc, & lJB!)$ 

•mp ,je <El • :, rnc, a w oari;ja. Refiere que los ib~n a recoger en fa tercera calle 

del educador el dla de hoy temprano, luego llegaron a la bahla los encerraron, refiere 

que 

.;.;.Jb,.J..U."" • .A-~:n;i,-..-, pli'l>;i~ Al preguntarle sobre el punlo 

de encuentra y como los reconocia menciona a un' c-..:~ :;.,e d..,e..mlJ,ce oon 

, se le pide que lo describe ya que afirma que no sabe el nombre de el, y 

afirma _que es uno de los que capturaron, lo describe como un pelado ni ·tan blanco \ 

afirma que tiene la piel·parecida a la de la entrevistadora {triguef'la), que tiene el pelo 

OIRECCION SECCIONAI. CUERPO ttCNICO DE INVESTIGACION - SECCION INVESTIGAClONE5 
CEN'IRO OE AT?'NCION INTEGRAL E INVESTIGACION PARA VICTIMAS DE ASUSO SEXUAL (CAIVASf 

1------------c.ao_,_"'-_"""' __ T ... _.,._-_.,. ............ ""c...,,""_'--s-, •_•,7_._,k ____ a_.,_., ______ ,:::-;-.,...-::-,--::--' 
P4gina 2 <fe 6 
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EJFISCALIA r 
) 

PROCESO PENAL 

ESCRJTO DE ACUSACK>N 
lM 1Sdo :IS 

NJNAS Y LOS AOOLESCENTES (NNA). LA FANIUA, LA SOCIEDAD Y EL ESTADO SON 

COAAESPONSABU:S EN SU ATENCION,, CUIOAOO Y PROTECOON. 

S08R£ LAS VICTIMAS TENEMOS lAS SIGUIENTES; 

PEDRO FLOREZ RAMOS, DE 1:' 11~.:::S. RESIDE EN EL BAARlO SAN FERNANDO, CAI.U 

S4NTANDER No.19A-OS. DIC!: HABER SIOO INVITAOO AL PASEO EN IANOI-' FUERA OE LA 

ClUDAD CON TOOO PAGO, UCOR Y OlNERO. REFJERE QUE LE DUERON QUE LES OARIAN 

CUATR.OCIENTOS MIL PESOS ($400.000.oo}. Y tAMBIEN A LAS N1NAS QUE SOsnMERAN 

RBAOONES SEXUALES lE OABAN UN MILi.ON OE PESOS ($1.000.000.00), 
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6. Oescrlpcl6n clara y praclta de la forms, tecnica e lnstrumentos utilizados 

Para esta entrevista se apUc6 el protocolo SAT AC marca reglstrada de Corner House que 
inc1uye etapa.s de Simpatia, ldentificaci6n de anatomfa, indagaci6n de Tocamlentos, 
escenario de Abuso y Cierra, modificados segun el nivel de desarrollo del entrellistado, 
lniclalmente, se dieron las indlcaciones para la entrevista, en relaci6n a 'lo que·e1 NNA no 
entienda. No sepa o no recuerde y se aclar6 la importancia de habtar solo la verdad'. 

La entrevista se lleva a cabo en la camara de Gesell, programa de computaci6n Embedded 
Net DVD R HIK VISION. Ubicada en las ofictnas de ICBF CANAS Casa de Juslicia de 
Canapote 

7 Resultados de la actMdad lnvestlgatlva (Dascripclon clara y precise de los 
resultados): 

El dla 11 de octubre del 2014 se dio inici6 a las entrevistas de los NNAs: 

Nf',A Pedro Florez Ramoa oo: 17 al'los de edad, vive en.San Fernando c:aUe Santander 
19 A- 05 puede ser ubicado en su telefono 3016727616. Con quien dio a conocer que 

"" 

qmigM de Refiere que los iban a recoger en fa tercera calle 
del educador el dia de hoy temprano, luego llegaron a la bahfa los encerraron. refiere 

de encuentra y c6mo los reconocia menciona a un ' ~'-'1ii.:1J•tc :;ue '-'• c. rniaCf! r 
. se le pide que lo de1Scriba ya que afirma que no sabe el nombre de el, y 

efirma que es uno de los que capll.Jraron, lo describe como un petado ni tan blanco 
afirma que liene la piel paredda a la de la entrevistadora (triguet'la) , que tiene el pelo 

0IRECCl6N S!!CCICNAI. ClJERPO TtCIIICO OE 1/M:STIGACIOf,I -SECCION INVl:STlGACIOl,,E& 
CENTRO OE AlENCION ll'(l'EGRAI. E INVESTIGACION PAAA 'JICTIW.S OE ABUSO SEXUAL (CAIVASI 

~a.tifMCa&S.C.,,._,._..Oiln'ltttr11.1•.,.....sa• 

Pigina 2de I 
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negro engajado def mlsmo corte de ~,. tenla un pantal6n azul y un sueter negro y es 
gay. Adara que el vio cuando lo montaron en la lancha con una mujer que tambioo. iba 
en el bus con ellos. 

OIRECCION secc,OHAL CUERPO Tl:CNICO OE ~ilESTKlACION - SECC!ON INVSST!GAC'°NES 
CEHl'RO DE A~ IKTEGRAI. E INVESTIOACICN PAR,_ V1CTIIMS OE ASUSO SEXUAL IC,'.IVAS) 

i;::w.e•.Mo-JMDNSlicta'S.flGl)CMMS1N"l7•1118.r..........,tlD 

P6gill8 3de 6 
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Agrega que el invi16 a fendris Paola y Adriana! cuando iban en el bus se murmuro que 
si los iban a prostituir pero el expres6 que no crala. Afirma que se subieron en la 
lancha y en su lancha se montaron dos extranjeras y un muchacho 

• d 

Refiere qua estando en'Ja is!a los ubicaron en una cabaria en la cual habia dulces y 
galletas para comer, afirma que el fue una de las personas que dljo qua que iban a 
comer sino hablan desayunado ante lo cual !es dljeron que se cambiaran, el sali6 al 
bano y va a la mesa donde estaban sentados en la mesa qua los encontraron y pide 
comlda afirma que cuando pide cornida llega ei grupa operative. 

DIRECCl6N SECClOIIAL CIJERPO TfCNICO DE IMIESTIGACKlN -SECCIOI-I INIIESTIGACIONES 
CENTRO DE AT!NCION INTEORAL E INVE$TIGACIC)N PAAA VICTIIMS DI! ASUSO SEXU<.L (CANAS) 

c~ ..,._,todau ...,.,.tt.t.e.....s1w1t~,N. T,~ 8'1" 

lve per 1/ 

aque I\ 

Pjgina4cleG 
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Como qulera que al inicio de la entrevista el NNA habla de que -.ts una persona 
diferente a su hermana, sa le indsga que quiso decir que Wendy era una compal\era 
que iba en el bus con ~I. afirma que ~I a ells no la conocla y no sabe por qi.re iba en el 
bus 

Alirma que Eduardo les dijo que para el paseo se embarcaran en los buses en el 
Estadio y cuando 61 lleg6 habian dos buses afirma que Eduardo no estaba ahi, luego 
l'Ueron detras del SAO que hablan otros muci'1acho entre eltos Wendy y linda y de all! 
salieron para manga. 

[ 

Aflrma que Eduardo Heg6 posteriormente. asi mismo refiere que Eduardo fue quien 
invit6 a - las otras. --

Observacion: Debldo a tallas tscnicas por las cuales no qued<i regfstrada la 
entrevista ttel NNA desde el momento que se relaciona en la misma, se vuelve a 
lndagar sabre lo que se hablo con el NNA qua no habla quedado registrado, 
prevlo aval def defenaor de famllla. 

Nota: La entrevlsta en audio y video reelizada es entregada con cadena de custodia a la 
Seccl6n Criminalistica de! CTI. Asl mismo, segun lo acordado con fa Fiscalia se adjunta CO de 
esta en el informe 

8. Anexos: 
Un Cd en audio~ video de entrevista a los NNAs P.F.R. Y.E.E.G. G.E.Z.R. v L.M.M.C. 
Un foUo en ort inal'de consentimiento informado P.F.R. 
Unfofioent>ri inal de acts c6mara deaesefl P.F.R. 
.Un folio en nr· inal de constancia del defensor de familia P.F.R. 
Un folio en or inal de consentimiento informado Y.E.E. G 
Un folio en or 11nat de acts camara de oesell Y.E.E.G 
Un folio en 01 0inal de consta·ncia del defensor de familla Y.E.E.G 
Unfolloen or ainal de consentimlento lnformado G.E.Z.R 
Un folio en o 1Jina1 de acta camara de QeseU G.E.2. R 
Un folio en o • ainal de constancia del defensor de famllia G. E.Z.R 
Un folio en or oinal de consentimiento lnformado L.M.M.C. 
Un folio en nrir'linal de acts camera de aeseU L.M.M.C. 
Un folio en oriainsl de constancia del defensor de famlfia L.M.M.C. 

9. Servidor de Pollcla Judicial; 

I Entldad I C6dlgo I Grupo de PJ I 5ervidor I Identlllc8ci6o I 
OllliaCCIOH SECCIOfW. CUERPO TECHICO DE IHVEST~ION - SECCION INVESTIGACIONES CENT!lO DE ATEIIICION IHTEGAAL El>,VESTIGACION PAAA VICTIM>.$ OE AIIUSO SEXUAi. (CAIVA$) 

1Mi1T.-..ato1t.&an,wtoc...s1w1,.11t.r."MW.-• 

Pag!r.a5 de G 
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INl"4KMI:. NO. ,..... ___ _;__-_-_-_--:_---------------, 3 3.: 

14277 I C.AIVAS Secci6n 
lnve@aciones 

j tm" y mti 4 o§t o c1 vRQi ,¤2 I Mfa,., .. 
Firma, 

~j~!V-

0JIIECCION SECCIOHAI. CUERPO l~CNICO DE INVESTlGl.06N - SECCtON IIJIIESllOACIONES 
CENTRO Of ATEHCION HIEGRAl E IIM!STIGI.CION PARA VICTIM/.S DE A8USO SE(VAL (CAIVASJ 

.... , ....... flfl,SW,.C.,,...61N'1't•111,1'fll ___ , .. 

Ptglnaede I 
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-0-
NATIONAL INSTITUTE OF FORENSIC MEDICINE AND FORENSIC SCIENCES 

BOLIVAR SECTIONAL DIRECTORATE 
ADDRESS: Calle 29 No 50-100 Barrio Zaragocilla Hospital Universitario del Caribe. CARTAGENA. BOLIVAR 

TELEPHONE: (5)6698989 IP Telephony (1)4069944/77 extension 3510 
FORENSIC CLINIC EXPERT REPORT No.: 

DSBL-DRNT-07289-2014 
CITY AND DATE: CARTAGENA. October 11, 2014 
INTERNAL CASE NUMBER: DSBL-DRNT-07156-C-2014 
OFFICE REQUEST: 
REQUESTING AUTHORITY: 

No.- 2014-10-11. Ref: Criminal Notice 130016008779201400105 -
JAKELINE REYES SARMIENTO 

AUTHORITY: 

NAME UNDER REVIEW: 
IDENTIFICATION: 

CAIVAS 
ATTORNEY GENERAL'S OFFICE 
JAKELINE REYES SARMIENTO 
CAIVAS 
ATTORNEY GENERAL'S OFFICE OF 
THE NATION CRESPO, CALLE 66N 4-
86 CARTAGENA, BOLIVAR 
PEDRO JOSUE FLOREZ RAMOS 
IND 

AGE REFERRED: 17 years old 
SUBJECT: Age/ 

Examined today Saturday, October 11, 20'14 at 16:57 hours in Forensic Medical 
Examination. After explanation of the procedures to be performed in the assessment, 
the importance of the same for the judicial or administrative process, the informed 
consent, signature and fingerprint of the right index fingerprint of the examinee is 
taken in the requesting office of the right index fingerprint, of the legal representative: 
cesar augusto salguedo diaz 73582510 family defender, in the informed consent 
Reason for the expertise: the attorney general's office of the nation through its unit 
CAIVAS, orders to perform to PEDRO FLOREZ RAMOS, valuation of age, by official 
letter dated October 11, 2014, with NUC 130016008779201400105. 
Refers the eKaminado: " 

- We all met in a street of the educator, we were about 20, we did not go in 
the buses to the port society of manga, and we were picked up by two yachts, we 
arrived at an island and the gringas locked us up, and they began to give us sweets, 
mekatos, chitos, they began to call us one by one, by groups to know the island and 
to know which girl each pimp liked. I have had sex with my partner, but on the island I 
did not have sex with anyone because I was accompanied by my partner who is 
another minor, and if he was not there I would not have had anything either. I had 
never seen myself with those people ever. Suddenly about half an hour later the 
Colombian military air forces arrived and locked us up so that we would not go out 
and now they brought us here to make us old. 
BACKGROUND: Social: refers to being gay. Family: none. Pathological: none. 
Qt u os x g i oo' g nos: none. Hospital:~L £1' none. Ps. iqui i\\~ 
ANTHR<!!IR!lllMWO __: TRI COS: Weight: /_,,,Vt-.~~~' 
GILFRE"' _- ·' N'l!Rlm\S PASTRANA RT;-H~ 1~~8itA-·. '-' 

11/10/2014 17:19 EFFECI/VE FORENSIC SERVICE Page 1 of 2 
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PRDCE60 CRIMINAL IGN '[a,4.rA: 

£JFISCALIA 
f:SCNTO OE ACUSACKJN 

v...._oa 
# dma;J 3dmlE 

j'ttfiAS Y LOS A~jQLEgCgNTES {NyA). THE FAf41LIA, SOCIETY AND THE STATE ARE 
CORRESPONSIBLE FOR THEIR ATTENTION, SUPPORT AND PROTECTION. 

ABOUT UICYINAS 7EN84OS SAS StGUIEMT¤S: 

PEDRO H.ORU RAMOS. UC 1 · Mi. :r. f'Ea,Jr EN L... ~JO fERr-lANXI, 
SANTANDER No.19A-OS. DJCE HABER SIDO INVITADO AL PASEO EN LANCEA RJERA OE 
LA C/UDAD CON TDDO PAGO, UOOR Y DTNERO. REFlERE QUE LE DUERDN QUE MS 
OARIAN CUATROOENTOS NIL PCECE (S400.000.ce) Y TAN B'fEN A LAS Nlfias C}IJE 
SOSTUVCERAN RzLAOONzS SeXUALES LE 0AB4H UN MiLLOk DE PEsOS '1.000.000. ). 
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/ 

Declaracion de Pedro Florez Ramos 

1. Mi nombre es Pedro Florez Ramos. 

2. Mi fecha de nacimiento es el 8 de junio de 1997. 

3. El 11 de octubre de 2014 tenia 17 afios. 

4. Antes del 11 de octubre de 2014, vivia con mis padres, Oscar Florez y Alejandra Ramos en 
Cartagena, Colombia. 

6. Antes del 11 de octubre de 2014, me infonnaron de unafiesta en Facebook donde estarian 
presentes norteamericanos. 

7. Este aviso en Facebook tambien deda que si tenias sexo con 1m0 de los norteamericanos te 
pagarlan un mill6n de pesos colombianos y que todo el transporte, paseo en bote, comida y 
alcohol estaria incJuido. 

8. Este aviso en Facebook tambien decia que si decidias no tener sexo con uno de los 
norteamericanos, te pagarian cuatrocieotos mil pesos colombianos por asistir a Ia fiesta y que 
todo el transporte, paseo en bote, comida y a1cohol cor:rcria estar incluido. 

9. En base a esa invitacion. decidi asistir a la fiesta para que me pagaran 400.000 pesos 
colombianos para asistir a la fiesta con trausporte, paseo en bote, comida y alcohol gratis. 

10. Fuimos a la fiesta sin intencion de tener relaciones sexuales con nadie, iru:Juiclos nosotros 
mismos, ya que eramos menores de edad. 

11. Antes de Ja fiesta del 11 de octubre de 2014, no conocia a Kely Suarez, ni en privado, ni 
publicamente como alguDa supuesta reina de belleza de Cartagena. 

12. En ning{m momento Kely Suarez me invit6 a la fiesta ni me prometi6 dinero. 

13. Antes del 11 de octubre de 2014, nunca habla sido objeto de trata sexual, pero fui victima de 
abuso sexual por un vecino antes de! 11 de octubre de 2014. 

15. Sin embargo, despues de llegar a la .fiesta, las mujeres norteamericanas nos encerraron en una 
habitaci6n y las cosas se volvieron muy aterradoras y tra111118ticas. 

16. Las norteamericanas comenz.aron entonces a llamamos una a una para conocer la isla donde 
se celebraba la .fiesta y dejar que los ped6filos nos vieran para decidir con que nift.o querfan tener 
sexo. 

17. Me asuste mucho porque en esemomento me di cuenta de que yo,junto con los de:mas 
(incluidos los menores), estabamos siendo traficados con fines sex.uales. 

18. Finalmente, antes de que se pudiera lograr cualquier contacto sexual, los rnilitares 
colombianos vinieron y nuevamente nos encerraron en una habitaci6n, lo cual fue una 
experieneia muy aterradora y traumatica. 

19. Despues de sentir los hom>ies de ser traficada el 11 de octubre de 2014, decidf comenzar un 
programa de cuidados posteriores para sobrevivicntes de trata sexual que se llama Tejiendo 
Sueffos. 

20. Tejiendo Suefios ha trabajado de la mano y con el apoyo.de Ope.ration Underground Railroad. 

21. Operation Underground Railroad envio subvenciones para mi programa de cuidados 
posteriores. 

como Simba en la pelicula Sound of Freedom (Sonido de Libertad). 

/_ dia de fi ei;,ero de 2024. 

V~-t/ 
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Statement of Pedro Florez; Ramos 
1. My name is Pedro Florez Ramos. 

2. My deposit date is June 8, 1997. 

3.On October 11,2014 I was 17 years old. 

4. Prior to October 11, 2014, I lived with my parents, Oscar Floieza ndAlejandm Ramos in 
Cartagena, Colombia. 

6. Prior to October 11, 2014, I was informed of a Facebookparty where North Americans 
would be present. 

7. ThisFacebookadalso said thatifyouhadsex with one oftheAmericans you would be 
pa id one mill ion Colombian pesos and that all transportation, boat ride, food and a !coho! 
would be included. 

8. This Facebook ad also said tha I if you decided not to have sex with one of the 
Americans, you would be paid four hundred thousand Colombian pesos to attend the party 
and that all transportation, boat rides, food and alcohol would be included. 

9.Based on that invitation, I decided to attend the party to be paid 400,000 pesos. 
Colombians to attend the party with free transportation, boat ride, food and alcohol. 

10. We went to the party wih no intention ofhavngsex with anyone, including ourselves, as 
we were underage. 

I I .Before the party on October 11, 2014, I did not know Kely Suarez, neither privately 
nor publicly as some supposed beauty queen of Cartagena. 

12.At no time did Kely Suarez invite me to the party or promise me money. 

13 .Prior to October 11, 2014, shehadneverbeensexually trafficked, but fur victim of sexual 
abuse by a neighbor prior to October 11, 2014. 

15. However,a fterwe arrivedattheparty, the American women locked us in a room and things 
became very frightening and traumatic. 

16. The Americans then began to callus one by one to get to know the island where the party 
was beingheldandletthepedophilessee us to decide with whom they wanted to have sex. 

17.l was very scared because at that moment I realized that I, along with the others 
(including minors}, were being trafficked for sexua I purposes. 

18. Finally, before any sexual contact could be achieved, the Colombian militants 
came and a!?ii locked us in a room, whi:h was a veiy frightening and traumatic 
experience. 

19. After feeling the horrors ofbeingtrafficked on October 11, 2014, I decided to start an 
aftercare program for sex trafficking survivors called Weaving Dreams. 

20. Tejiendo Suefios has worked hand in hand with and with the support of Operation Underground Railroad. 

21. Operation Underground Ra ikoad sent grants for my ca re programs 
postenores. 

~n as Simba in the movie Sound of Freedom. ero 2024. 
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EL.KIN ARNULFO Pf.RA BERNAL 
CONCI.J5r6N y ABUSO DE LA FUNCI6N PUBUCA. 

RAMA JUDICIAL 
REPUBLICA DE COLOMBIA 

DEPARTAMENTO DE BOLIVAR 

JUZGADO PRIMERO PENAL DEL CIRCUITO 
CON FUNCIONES DE CONOCIMIENTOS 

CARTAGENA 

Cartagena, 2 de octubre de 2020. 

ASUNTO A TRATAR; 

RAD: l 100160990882015-00001 
Nl.21602.-

A continuaci6n, una vez el Juzgado en audiencia anterior anunci6 el sentido del fallo 

condenatorio, se procede a dar lectura a la sentencia en la que se individualizara la 
pena a imponer al sefior ELKIN ARNULFO PENA BERNAL, servidor de la Fiscalia 
General de la Nacion, y acusado de los delitos de CONCUSION y ABUSO DE LA 
FUNCION PUBLICA. La sentencia se dicta una vez se ha advertido que no concurren 
en el proceso nulidades que afecten o impidan tal pronunciamiento. Veamos: 

FUNDAMENTOS F.ACTICOS: 

El dfa 9 de julio de 2015, los exalcaldes de San Martin de Loba, RODRIGO MORALES 
DIAZ, AQUILES MIRANDA SALAZAR y JAIME AfSLANT GIL, recibieron una visita 
inusual e inesperada en su municipio, por parte de dos servidores de la Fiscalia 
Seccional de Cartagena y de un particular de nombre JOSE. La visita era liderada por 
ELKIN PENA BERNAL. y tenfa como proposito dar a conocer a los exalcaldes, una 
supuesta citaci6n de la Fiscalfa Especializada de Cartagena por una investigaci6n 
penal por malos manejos de los recursos de Salud. 

En efecto, el funcionario, ELKIN PENA BERNAL, en su calidad de Jefe de Seguridad 
de la Fiscalia Seccional de Cartagena, se desplaz6 hasta San Martin de Laba 
empleando un vehfculo de la entidad y se hizo acompafiar de un conductor, JUAN 
CARLOS MANCERA, adscrito a la Direccion Seccional de Cartagena. Con ellos, coma 
se dijo antes, estuvo un sujeto de nombre JOSE y el que luego se identificaria como 
DETWIN CASTILLO. 
En la inusual visita se presentaron dos circunstancias muy curiosas. 

Una, que la Fiscalfa no habia autorizado el desplazamiento de sus servidores tal como 
lo certificaron las directivas del ente acusador y dos, que se instrumentaliz6 al 
Comandante de Polida de San Martin de Loba, FABIAN SANCHEZ LEOPARDO pues 
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se le solicit6 apoyo con lo de la notificaci6n y el policial lo prest6, convencido que se 
trataba de una colaboraci6n interinstitucional. 

En todo caso, se sabe que, personalmente, solo se notific6 a JAIME AISLANT GIL. 

Los exalcaldes para atender o para cumplir con la supuesta notificaci6n, se 
trasladaron hasta Cartagena el dfa 29 de Julio de 2020 y para esos df;:.ts, PENA 
BERNAL estuvo en contacto con ellos, a traves de un abonado telef6nico que el dfa 
de la visita a San Martin de Loba, le habia facilitado a AISLANT GIL. El servidor de la 
Fiscalia ELKIN PENA BERNAL y el sujeto conocido como JOSE, abordaron a los 
exalcaldes y los constriiieron a pagar una suma equivalente a CU ARENT A MILLON ES 
($40.000. 000.oo) DE PESOS con el fin de "colaborarles" con su proceso. 

Y, como las vfctimas advirtieron a los peticionarlos, por un lado, que no tenian esa 
cantidad de dinero y, par otro, que conforme a los hechos, eran ajenos al manejo de 
los recursos de la salud ya que estos se giraban directarnente a las EPS y que esos 
fondos no eran manejados por los alcaldes; los agentes de la coacci6n varlaron su 
estrategia sobre la marcha y es cuando PENA BERNAL ratifica la exigencia, con la 
variante de que las peticiones econ6micas se justificaban para tratar de neutralizar 
a un testigo privado de la libertad que acusaba a los exalcaldes de tener vfnculos con 
el paramilitarismo ante la justicia transicional. 

En las investigaciones de la Fiscalfa, tendientes a establecer la secuencia, dinamica y 
mecanismos empleados para hacer las exigencias econ6micas indebidas, se 
determin6 desde que Iineas telef6nicas se hicieron tales requerimientos. Los 
abonados telef6nicos empleados, corresponden a los mun.eras: 319-3209006, 350-
6849093, 317-6470663, 312-6042202 y 301-6623375. 

En Cartagena, el dfa 30 de julio de 2015, si bien no hicieron entrega de los 40 millones 
de pesos exigidos, los exalcaldes sf entregaron a PENA BERNAL, una cantidad 
menor: 7 millones de pesos. La entrega se hizo al interior de un vehiculo conducido 
por PENA BERNAL, tal como lo testimoni6 JAIME AISLAN GIL. Posteriormente, los 
exalcaldes hicieron consignaciones y giros a EFRAIN RIVEROS GONZALEZ con las 
entidades BANCO DE BOGOTAy EFECTY, tal como qued6 confirm.ado conforme a la 
busqueda selectiva en base de datos. 

Las referidas consignaciones se hicieron a nombre de EFRAIN RIVERO GONZALEZ 
por los valores de TRES MILLONES OCHENTA Y NUEVE MIL SETENCIENTOS PESOS 
($3. 089.700.oo), UN MILLON NOVECIENTOS DIEZ MIL TRESCIENTOS DIEZ PESOS 
{$1. 910.310.oo), CUATRO MILLONES NOVECIENTOS CATORCE MIL QUINIENTOS 
PESOS ($4. 014.500.oo) y DOS MILLONES NOVECIENTOS CUARENTA Y OCHO MIL 
PESOS ($2. 948.000.oo ), los dias 6 y 10 de agosto de 2015, respectivamente. 
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En relaci6n con las llamadas telef6nicas, se logr6 confirmar qu~ el flujo de llamadas 
entrantes y salientes, corresponde a uno de Jos abonados telef6nicos de ELKIN PENA 
BERNAL (3193209006) y el receptor es el exalcalde JAIME AISLANT GIL en su 
abonado (3114072901). A su vez, del numero 3214322907 -que corresponde al 

sujeto de nombre JOSE- tambien se confirm6 comunicaci6n con el abonado 
telef6nico de JAIME AISLANT GIL, y se efectuaron las mismas exigencias econ6micas 
indebidas. 

En cuanto a la identificaci6n del procesado, es bueno sefialar que a ELKIN ARNULFO 
PE~A BERNAL se le reconoci6, mediante al.bum fotografico por Jos exalcaldes JAIME 
AISLANT GIL, AQUJLES MIRANDA SALAZARy el entonces Comandante de la Estacion 
de Polida de San Martin de Loba, lntendente FABIAN SANCHEZ LEO PARDO, como la 
misma persona que se hizo presente en San Martin de Loba el dia 9 de juJio de 2015. 

Identificaci6n que concuerda con el dicho del conductor de la Fiscalia, JUAN CARLOS 
MANCERA, quien, bajo la gravedad del juramento, corrobor6 que efectivamente para 
el mes de julio del 2015, acompaii6 en calidad de conductor a su coordinador, ELKIN 
PE"NA BERNAL, porque se lo habia solicitado y el viaje se realiz6 junto con un amigo 
de PENA BERNAL conocido como JOSE o el Dr. 

Y, el testigo JUAN CARLOS MACERA, agreg6 que lo reconoda - a JOSE-porque es un 
sujeto que con frecuencia visita las instalaciones de la Fiscalia en Cartagena. 

Por ultimo, en el proceso t.ambien se estableci6 que era usual que ~LKIN PENA 
BERNAL empleara el mismo modus operandi en cuanto a instrumentalizar a sus 
compaiieros de trabajo para realizar cit.aciones a algunos comerciantes de 
Cartagena. Una de estas practicas, las relat6 a plenitud en su jurada CESAR GABRIEL 
GOMEZ OSORIO. Incluso, mostr6 copia de) documento en el que PENA BERNAL se 
atribuia las calidades de servidor judicial. 

IDENTIDAD DEL PRQet;SADO: 

Se trata del ciudadano ELKIN ARNULFO PENA BERNAL, identificado co~ la C.C. No. 
77.193.356 de Cartagena, nacido el 24 de diciembre de 1978 en Valledupar, vive en 
uni6q iibre, dos hijos e hijo de ALIX BERNAL y ELKIN PENA, de profesi6n abogado y 
servipor de la Fiscalia Seccional de Cartagena para la fecha de los hechos, cumplfa 
funciones de Coordinador de Seguridad. 

CALIFICACION JURIDICA: 

La Fiscalfa General de la Nacion acus6 a ELKIN ARNULFO PENA BE~Jll. de dos 
punil>les. Uno, CONCUSION (Art. 404 del C.P.) y el otro, ABUSO DE FUN Clo~: PUBLI CA 
(Art. 428 del C.P.). La acci6n delictiva corresponde a un concurso de delitos (Ari:.28 
del C.P.), CONCURSO HETEROGENEO SUCESIVO. 

Centro Plazoleta Benlrns Bioh6 • Com_P,l~jo Judicial SPA - Oficina 402 



Bates #000128

ELKIN ARNULFO PERA BERNAL 
CONCUSI6N y ABUSO DE LAFUNCI6N PUBUCA. 

RAD:110016099088201$-0000I 
NJ.11602.-

Tambien la Fiscalia atribuy6 a PERA BERNAL, el agravante generico previsto en el 
Artfculo 58 del C.P. Numeral 10, esto es, la circunstancia de mayor punibilidad por 
haber actuado en coparticipaci6i1 criminal. 

ACTUACIQN PROCESAL 

La Audiencta de JmpubJci6n; la audiencia de imputacion se celebr6 el dia 8 de 
marzo de 2016. Se realiz6 ante el Juzgado Quinto Penal Municipal con Funciones de 
Control de· Garantias de Bogota. Los delitos por las que se acus6 a ELKIN ARNULFO 
PENA BERNAL son el de CONCUSION en concurso con AB USO DE FUNCI6N PUB LI CA 
y con circunstancias de mayor punibilidad por haber obrado en coparticipaci6n 
(articulo 58 numeral 10) a titulo de coautor modalidad dolosa. 

EI escrito de acusaci6n se present6 el dia 8 de mayo de 2016 y el proceso se avoc6 
por el JUZGADO lo PENAL DEL CIRCUITO DE CARTAGENA, el dia 2 de junio de 2016. 

La Audiencia de Acusaci6n: la primera sesi6n se llev6 a cabo el dia lg de julio de 
2016. En su momenta, la defensa solicit6 la nulidad del acto de imputaci6n pues a 
juicio del togado se violaba flagrantemente el principio del non bis in (dem pues se 
argumentaba que la CONCUSION contemplaba el ABUSO DE FUNCION PUBLICA. La 
Defensa apel6 la negativa a reconocer la supuesta irregularidad sustancial, y qued6 
en suspenso ]a audiencia mientras e] Tribunal Superior de Cartagena definfa la 
discqsi6n juridica. 

El Tribunal Superior de Cartagena, confirm6 la negativa del Juzgado a reconocer 
nulidad en este caso. La d~cisi6n del Tribunal data del 9 de agosto de 2016 y se 
advirti6 que se trataba de un asunto que debia debatirse en el juicio oral por guardar 
relaci6n con la responsabilidad del procesado. 

La <lUQiencia de acusaci6n se continua, una vez confirmado el tema de la nulidad por 
el Trlpunal Superior de Cartagena, y la acusacion se formalizo -y finaliz6- el dfa 28 
de alltjf pe 2020. 

La a!J.~jenda preparatoria; Se celebr6 el dia 29 de mayo de 2020. 

La iJ~diencia de fuicio Oral; se celebro los dias 2 de julio de 2020, 4 de septiembre 
de 2020 y el dia 9 de septiembre de 2020.-

DE LAS PRUEBAS: 

El periodo probatorio en el juicio oral, se adelant6 en las audiencias del 2 de julip de 
2020 y el 4 de septiembre de 2020. Por ello, se resefiaran las probanzas practicadas 
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en julio y luego las de agosto. Es bueno advertir que las partes no celebraron 
ESTlPULACIONES PROBATORIAS. Veamos: 

PRUEBAS PRACTICADAS EL 2 DE JULIO DE 2020: 

Documentales: 

La Fiscal, al inicio de la audiencia por tratarse de documentos autenticos, aport6 los 
siguientes documentos publicos: Resoluci6n de nombramiento, acta de posesi6n y 
manual de funciones del servidor, ELKIN PENA BERNAL. El Juzgado admiti6 estas 
pruebas conforme a la preceptiva del articu]o 425 del C.P. P. por tratarse de 
documentos autenticos (Corte Suprema de Justicia, Rad. 46278 del 1!! de Julio de 
2017). 

Testimoniales: 

1.- Testimonio de JOSE VICENTE COGUA ROJAS. 

Es bachiller, perito en dactiloscopia y servidor de la Fiscalia del Grupo de Lofoscopia 
con 26 afios vinculado al CTI. Se encarg6 de verificar la identidad del procesado 
mediante orden de trabajo ( resefia dactilosc6pica, datos biograficos y cotejo ). 

El testigo se le encarg6 la misi6n de verificar Ja identidad del procesado, en 
cumplimiento de la orden de captura en contra de ELKIN PENA BERNAL. Su informe 
de investigador de laboratorio FPJ-13, data del 7 de marzo de 2016. 

2.- Testimonio de JAIME AISLANT GIL. 

Es administrador de empresas agropecuarias con 67 aii.os de edad para la fecha de 
su jurada. Narr6 los hechos y en especial, lo sucedido el dfa 9 de julio de 2015 cuando 
se present6 a su residencia ELKIN PENA BERNAL en la Patrulla de la Polida a 
notificarlo de un proceso en su contra, acompanado del Comandante de la Policia de 
San Martin de Loba y con otro funcionario. La notificaci6n se efectu6 en horas del 
mediodia y 1a citaci6n se le hizo para Ia Fiscalfa de Cartagena, el 30 de junio de 2015. 
El proceso se dijo que era por malversaci6n de los fondos de la salud. 

Ese dia tambien se notific6 a otros dos exalcaldes, pero a ellos no se les notific6 
personalmente por no estar en sus viviendas. Luego, cuando se desplazaban a 
Cartagena, los llama el amigo de ELKIN PE~A BERNAL, de nombre JOSE y los cit6 
en una cafeteria en inmediaciones de la Fiscalia. 

El dia 30 de julio de 2015, los embarcaron en tin vehiculo y les mostraron el proceso. 
Sin embargo, como RODRIGO MORALES DIAZ, uno de los exalcaldes y abogado, 
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advirti6 que ese proceso no los vinculaba pues en su cargo no administraron fondos 
de salud pues los dineros les llegaban directamente a las EPS. 

En ese entendido los peticionarios de dinero indebido variaron las condiciones y les 
aseguraron que el tema era mas grave pues existia una acusaci6n en su contra por 
ser auxiliadores de grupos al margen de la ley y que habia un testigo que los acusaba. 

El testigo A[SLANT GIL hizo claridad en cuanto a que la petici6n inicial era por 
cuantia de 100 millones, pero los exalcaldes negaron tener la posibilidad de reunir 
ese monto de dinero. Entonces acordaron el valor de 40 MILLONES DE PESOS y el 
pago en la medida de sus posibilidades. 

Muy a pesar de la "rebaja", les insistieron la entrega de una parte de los dineros de 
manera inmediata y por eso, consiguieron 7 millones de pesos junto con RODR[GO 
MORALES DIAZ y AQUILES MIRANDA SALAZAR La entrega se hizo en el vehfculo y 
estaba JOSE y PENA BERNAL, este ultimo conducia el vehiculo. 

El testigo JAIME AISLANT GIL asegura que posterionnente, en el mes de AGOSTO, se 
vieron obligados a girar 5 millones de pesos. El dinero se le envi6 a EFRAIN RIVEROS 
y la consignaci6n la realiz6 JOSE DE JESUS RAMOS. Otros 10 millones de pesos 
tambien se consignaron a nombre de EFRAIN RIVEROS 

Y, cuando se le pregunt6 a AISLANT GIL por que entregaron dineros justific6 su 
comportamiento alegando que trataron de neutralizar un escandalo en contra de su 
hermano pues se encontraba en medio de un proceso electoral pues aspiraba a la 
Alcaldia de San Martin de Loba. Con la perdida de las elecciones, no los molestaron 
mas. 

El testigo se encarg6 de dejar en claro en su jurada que el mismo ELKIN PENA 
BERNAL le anot6 su abonado telef6nico para permanecer en contacto y el lo dej6 
anotado a mano en el oficio de citaci6n como se evidenci6 cuando la Fiscal le puso de 
presente el documento (Telefono 3193209006). 

Indica que en muchas oportunidades PENA BERNAL lo 1Jam6 para recordarle el 
compromiso e insiste en que el proceso electoral de su hermano era su punto debil 
pues su temor se fundaba en que muchos inocentes han sido perjudicados por los 
bandidos. 

A la pregunta de la Fiscal de si averiguaron si en realidad tenian procesos en la 
Fiscalia, dijo que no y agrego que nunca los citaron a ninguna audiencia. Tambien 
admiti6 haber entregado 7 millones; 5 millones y 10 millones. 

• ina'402 
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Nos confinna que realiz6 reconocimientos fotograficos tanto del senor ELKIN PENA 
como del sujeto llamado JOSE y precis6 que en tres oportunidades se encontr6 con 
el procesado personalmente. 

Por ultimo, seiiala que los giros realizados se hicieron por intermedio del BANCO DE 
BOGOTAy EFECTY y lo hicieron a traves de NICOLAS JOSE LOPERA, quien les presto 
la cuenta. 

3.- Testimonio de EDWIN FABIAN SANCHEZ LEOPARDO. 

Es intendente de la Policia Nacional y tiene 21 aiios vinculado a la Polida. En la 
actualidad, se encuentra laborando en el Departamento del Valle, pero tambien 
trabaj6 en Bolivar. Sen.ala que en el municipio de San Martin hizo las veces de 
Comandante de la Policia entre los afios 2013 al 2015. 

Record6 con exactitud los hechos relacionados con este caso pues sucedieron en 
junio de 2015, y por esos dias lo trasladaron para el Municipio de Norosi (Bolivar). 
Ocurri6 que unos sefiores se identificaron con el carnet de la FiscaHa y le solicitaron 
el favor de que los acompafi.ara a entregar unas citaciones. 

Dijo que se trata,ba de tres funcionarios. No tenian vehkulo porque el acceso a San 
Martin de Loba se hace en lancha. Indica que solo entablo comunicaci6n ~on uno de 
ellos. Los acompaiio a las diferentes direcciones de los exalcaldes. El nunca se baj6 
del vehfculo y recuerda que solo encontraron al senor AISLANT GIL y que para esa 
epoca su hennano era aspirante a la Alcaldfa. 

En las otras partes que visitaron no encontraron a las personas. Agrega que a los 
exalcaldes los conocia y que tenia mas presentes es el sefior JAIME AISLANT GIL. 
Explic6 que la persona con la que se comunic6 y le solicito apoyo, dijo llamarse 
ELKIN. Sen.ala que nunca se volvi6 a entrevistar o supo de el, hasta que l~ Fiscalia lo 
cit6 a Aguachica para una diligencia de reconocimiento o identificaci6n fotografica. 
Entonces lo reconoci6 como la persona que acudi6 ante el y que Je so1icit6 ayuda para 
ir a entregar las citaciones. 

Advierte que de la diligencia no hizo anotaci6n en los libros de la entidad. Insiste en 
que todo le pareci6 normal y por eso no tom6 mayor prevision. 

La Defens.:1 le pregunt6 sobre su reconocimiento de una persona Hamada ELKIN y 
tambien se le pregunt6 sabre si el Intendente habia tenido contacio con· los 
exalcaldes. Confirm6 lo de su encuentro con ELKIN y neg6 haber escµcpado las 
conversaciones o dialogos sabre exigencias econ6micas. Sin embargo, la fiscal en el 
contrainterrogatorio le solicit6 que aclarara si habia visto la entrega, de la~ citaciones 
mencionadas y el testigo se ratifico. Dijo que silo presenci6. 
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4.- Testimonio de CESAR GABRIEL GOMEZ OSORIO. 

Es servidor de la Fiscalia, hace parte del grupo de protecci6n y esta vinculado al ente 
acusador desde el 2005. Es el encargado de la unidad de soporte canino. Es bachiller 
academico. 

Narro en su jurada queen el afio 2015 tambien hada parte del grupo de protecci6n 
y estaba adscrito a la unidad de soporte canino y su coordinador era ELKIN PENA 
BERNAL. 

Explic6 que, entre otras, las funciones de su coordinador, eran las encargarse de 
realizar los diferentes apoyos de esquemas de seguridad y Ios estudios de seguridad 
de cada sede, pero que no era su funci6n el Jlevar citaciones pues ese era un asunto 
ajeno a su misi6n ( no estaba entre sus deberes llevar citaciones ). 

Se refiri6 a que ELKIN PENA BERNAL en una oportunidad Jo llam6 a la oficina de 
seguridad solicitandole que le llevara una citaci6n a un establecimiento de comercio 
en el Mercado de Bazurto en Cartagena. Es claro en cuanto a que su J efe no le entreg6 
mas dato ni instrucciones. 

Sigue diciendo que el cumpli6 con la orden de llevar la citaci6n. Uno de los 
trabajadores lo atendi6, pero se mostraba muy reacio a recibir. Era una citaci6n 
firmada por el senor ELKIN. Indica que le sac6 copia y guard6 el recibido de la 
citaci6n. De regreso en la oficina, le hizo saber que le habian recibido la citaci6n, pero 
siempre qued6 con sospecha pues no estaba entre sus funciones ni las de el, ese tipo 
de diJigencias. 

La Fiscal le pregunt6 al testigo si el habia entregado esa citaci6n a la Fiscalia y si 
recordaba su contenido. El testigo admiti6 haber entregado la citaci6n y dijo que la 
citaci6n correspondia a ALVEIRO JIMENEZ y se le pedia preguntar en el primer piso 
por ELKIN PENA BERNAL. 

En la practica de] testimonio se ingres6 como prueba la citaci6n. La misma estaba 
firmada por PENA BERNAL y dirigida a JUAN CARLOS RAMIREZ con fecha junio 16 
de 2015. La cita era para el 18 de junio de 2020, a las 9 am. y la autoridad que citaba 
era el TRIBUNAL DE LA UNIDAD NACIONAL ESPECIALIZADA DE JUSTICIA 
TRANSICIONAL. 

Tambien se le pregunt6 al testigo sobre si habia tenido inconvenientes con el senor 
ELKIN PENA BERNAL, se refiri6 a que existian rumores de que el senor PENA 
BERNAL se iba a vengar. Se dijo ademas de que habia viajado al municipio de San 
Martin de Loba pues se not6 su ausencia y ALEXIS A VILA habfa cornentado que se Io 
habia notificado verbalmente. 
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Y, se refiri6 a una segunda citaci6n a nombre de ALVEIRO, citaci6n que debi6 llevar 
ALEXIS AVILA, agente se protecci6n, 

Da cuenta de que en el tiempo que estuvo como coordinador se notaba mucho las 
reuniones que tenfa en la oficina. Las dificultades con los compafieros eran por las 
programaciones de) dfa a dfa. 

El Defensor contrainterrog6 al testigo sobre la citaci6n en el mercado de Bazurto y 
cuestion6 al testigo pues si esa acci6n le parecio sospechosa por que no se opuso. El 
testigo advierte que not6 la sospecha a] momento del recibo y de regreso de la 
entrega es cuando analiza la situaci6n. 

En cuanto a por q~e no denunci6 esos hechos, dijo que no tenfa la certeza ni claridad 
respecto a que se trataba la citaci6n. La defensa le pregunto entonces por si habia 
presenciado cuando PENA BERNAL realiz6 exigencias dinerarias y el testigo neg6 
haber presenciado tal conducta del seiior PENA BERNAL. Mucho menos, lo de las 
citaciones de los comerciantes de Bazurto. 

5.- Testi.monio de JORGE ARRIETA BERTEL. 

Es un servidor de la Fiscalfa con unos 15 afios en la institucion. Labora en el area de 
protecci6n (desde agosto de 2005). En el aiio de 2015, su Jefe lnmediato era el senor 
ELKIN PENA BERNAL, como Coordinador Seccional Bolivar y la Dra. ~ARY ELCY 
CANAS SILVA como lider regional. 

Explic6 que las funciones del Coordinador eran las de realizar la programaci6n de 
los turnos, supervision del personal en los puestos de trabajo y parte de los estudios 
de seguridad en las instalaciones. Dijo que no tenia labores judiciales ni atender a 
usuarios o testigos. 

Sohre si hab(a tenido conocimiento sobre hechos de corrupci6n, el testigo respondi6 
negativamente. En su momento, en la Fiscalia -su sitio de trabajo- se habian hecho 
unos comentarios en los que se deda que PENA BERNAL habfa perdido unos dineros 
de unos polfticos, pero se trataban de comentarios de pasillos. 

Se refiri6 a que a HUMBERTO RANDIAL le habfa realizado consignaciones a PENA 
BERNAL. 

Precis6 que no ha tenido diferencias con el procesado sino discusiones normales 
sobre la programaci6n o por el acompaiiamiento de detenidos pues esa 
responsabilidad no era de esa unidad y ello debia ser avalado por la coordinadora 
regional. 
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Da cuenta que cuando se reintegr6 le reclam6 porque no lo saludaba y el le dijo que 
no Io hacia porque no eran amigos ni enemigos. Narro que le ayud6 a vender un 
vehiculo y le hizo contacto con FABIAN ARNEDO. 

Admiti6 que de los actos de corrupci6n que conoci6 en contra de PENA BERNAL 
todos eran cometarios de pasillo. Descart6 denunciar a PENA BERNAL por los temas 
de su direcci6n que no compartia porque el era un funcionario de Direcci6n, pero el 
lo inform6 a la lfder regional y nunca atendi6 esas 6rdenes. 

Se le pregunt6 por RAN DIAL y dijo que ELKIN PENA BERNAL le pidi6 el favor de que 
le consignara unos dineros. Que tambien conoci6 de los desplazamientos de PENA 
BERNAL al sur de Bolivar. 

Finalmente, y en respuesta al defensor, el declarante admiti6 que en algunas 
oportunidades acompaii6 a PENA BERNAL en cornisiones a las ciudades de 
Barranquilla, Magangue y Santa Marta. 

6.- Testimonio de JUAN CARLOS MANCERA GUZMAN. 

Dijo laborar para la Fiscalia en el area de protecci6n desde el afto 1999. Precis6 que 
para el afio 2015, cumplia la funci6n de escolta del Director de Fiscalia y conductor. 
Su Jefe lnmediato era ELKIN PENA BERNAL. Acept6 haberse desp~ado a San 
Martin de Loba en apoyo del Jefe de Seguridad ELKIN PENA BERNAL en el afio 2015 
sin precisar la fecha. 

Ese dia, su coordinador, ELKIN PENA BERNAL lo recogi6 a las 4.00 am y en el 
vehkulo venia otra persona al que le dice "el Dr.". Llegaron al Banco Magdalena yen 
una chalupa se trasladaron a San Martin de Loba. 

Hablaron con el Vigilante porque la Fiscal de Tumo no estaba en el momento. Le 
dijeron que era una revista de seguridad. Luego, llegaron a hab]ar con el Comandante 
de Polida y el los acompafio a repartir varias citaciones. Advierte que el Director 
Seccional tenia conocimiento del viaje y se desplazaron en un vehiculo oficial. 

El particular "El Dr." ya venia con-PENA BERNAL y el manej6 hasta el Banco 
Magdalena. Llegaron al medio dia a San Martin de Loba. PENA BERNAL le hizo saber 
que se iba a realizar una visita a la sede, visitas que se realiza cada tres meses. La 
Fiscal del lugar les tramit6 el cumplido el mismo dia. 

Manifesto que no sabia que se iban a entregar citaciones. Llegaron a la Estacion y el 
comandante les presto colahoraci6n. Al momento de la entrega de las citaciones, 
como estaba en la parte de atras del vehiculo, nose baj6. 

Centro Plazoleta Benkos Bioho • Complejo Judicial SPA • Oficina 402 - - -



Bates #000135

ELKIN ARNULFO PffiA BERNAL 
CONCUS!6N y ABUSO DE LA FUNCI6N PUBUCA. 

RAD: I I 00160990882015-00001 
NJ. 21602.-

Hizo claridad que solo un exalcalde estaba y par ello, las otras citaciones se 
entregaron a familiares. Indica que el procesado PENA BERNAL si se baj6 y 
estuvieron hablando con el citado. No escuch6 de que hablaron. Confirma que PENA 
BERNAL hablo personalmente dos minutos o un minuto. 

En San Martin estuvieron como dos horas y despues de cuatro de la tarde salieron 
desde el Banco Magdalena para Cartagena. Deja en claro que el encargado de 
gestionar las comisiones es el Jefe y este le habfa dicho que no habia problemas. Con 
todo, la Comisi6n no se pag6 muy a pesar de llevar el cumplido pues habfa un 
desacuerdo. 

Dijo que es usual que a los jefes de seguridad se les solicita apoyos para citaciones. 
Le pareci6 un procedimiento normal. Nunca ha tenido inconvenientes con PENA 
BERNAL yes su amigo pues es "buen jefe". 

En el regreso, el testigo dijo que como se sentia cansado le entreg6 el tim6n a ELKIN 
PENA BERNAL como en: Plato. Llegaron a Cartagena como a la 1:00 am. Niega 
conocer de citaciones fmnadas por el Jefe de la Seguridad. 

Admiti6 que en la Fiscalia de Cartagena se escuchaban comentarios de que habia 
actos de corrupci6n, pero no la constaba que su jefe haya recibido dinero pues son 
solo rumores de pasillos. No tiene ningun inconveniente con su jefe. 

En contrainterrogatorio confirm6 que era escolta del Director Seccional VICENTE 
GUZMAN y que se desplazo en el vehfculo de la Direcci6n (KGF 921) y que el director 
autoriz6 el prestamo del vehiculo para ir a San Martin de Loba. 

Se le pregunt6 por el tramite del pago de los viaticos ante el Director Administrativo, 
Dt. IVAN MORALES. Seftala que no se pagaron, supuestamente porque la 
autorizaci6n correspondia a Bogota. Explica que tal gesti6n no fue nada oculta (la 
conoda tanto el Director Administrativo como el Director Seccional). 

El defensor se refiri6 a un oficio en el que PENA BERNAL le redama al Director 
Administrativo por el no pago de los viaticos y da cuenta de que si se inform6 al nivel 
central. Explica que por vacaciones del titular y con ocasi6n del encargo de la Ora. 
MARCELA YEPES, esta, por sus multiples ocupaciones, solo recibia solicitudes con 
tres dfas de anticipaci6n. 

La defensa cuestion6 al testigo sobre si el desplazamiento a San Martin de Loba se 
habia realizado a espaldas del Director Seccional y del Director Administrativo, y el 
declarante lo neg6. 
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En cuanto a por queen su entrevista se refiri6 (a) El Dr. como EFRAIN RIVERO, el 
testigo desmiente tal situaci6n y desconoce las razones por las que se hizo tal 
anotaci6n. 

Y, se vuelve a referir a que iba en Ja parte de atras del vehiculo y que una de las 
personas visitadas era un exalcalde, pero no recuerda su nombre._ De la conversaci6n 
dice que dur6 uno o dos minutos y que no escuch6 que se hiciera peticiones 
dinerarias. 

Sefiala queen el recorrido casino se habl6 yen especial, PENA BERNAL y (a) El 
Doctor no hablaron de la misi6n cumplida en San Martin de Loba en cuanto a las 
notificaciones y volvi6 a calificar de normal hacer notificaciones por parte del 
coordinador de seguridad cuando se hacen desplazamientos a otros municipios. 

Descart6 conocer de hechos de corrupci6n y dijo que lo que se escuchaba eran 
rumores. Sin embargo, en su entrevista se refiri6 a lo que se decia en contra de PENA 
BERNAL. 

Finalmente, en cuanto al contrainterrogatorio, conduye que el Comandante de la 
Polida sf se baj6 del automotor al momenta de notificar al exalcalde y explica que se 
qued6 a un !ado. Pero aclara que el Director de Fiscalia no sabia que iban a notificar 
a los exalcaldes y que el Director Administrativo era el encargado de avalar las 
comisiones, pero el como subalterno confi6 en el tramite de PENA BERNAL. 

7.- Testimonio de OSCAR DARIO TARQUINO BARON. 

Es un servidor de la Fiscalia General de la Nacion adscrito a la fecha a la Direcci6n 
Especializada contra el Narcotrafico y labora desde el 2014 con el ente acusador. 
Precis6 que cuando labor6 en la Direcci6n para la Seguridad Ciudadana (2014 a 
2019) se desempeii6 como verificador y analista. 

En el aiio 2015 se le asign6 un caso que lleg6 a la Coordinaci6n de analisis criminal 
para apoyo a Jos Despacho de la Direcci6n de Seguridad Ciudadana y en el que, al 
parecer, la informaci6n daba cuenta de que un servidor de la Fiscalia Seccional 
Bolf var habia realizado una solicitud de dinero a unos exalcaldes de un municipio del 
sur de Bolivar. 

Indica que el funcionario sindicado se identific6 coma ELKIN PE~A BERNAL y su 
accionar lo realizaba en compaiila de otro ciudadano. Como se deda que los 
exalcaldes les habian hecho entregas de dinero en un Banco y en la empresa EFECTY, 
la investigaci6n se bas6 en busqueda selectiva en base de datos abierta y busqueda 
selectiva en base de datos a los diferentes operadores de telefonia celular y a las 
entidades de remision de giro. 
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Tambien se desplazaron hasta el municipio de San Martin de Loba a realizar 
entrevistas y reconocimiento en album fotografico. Reitera que la investigaci6n 
empez6 en septiembre u octubre de 2015. Entrevistaron a unos exalcaldes que 
dieron cuenta de unas situaciones irregulares en las que un servidor les realiz6 unas 
exigencias de dinero que se materializaron de manera fisica a par consignacion a 
giro. La investigaci6n abord6 fas analisis de la telefonia. 

Los actas investigativos quedaron documentados en informes. La investigaci6n la 
realiz6 con el compafiero WILMER MENDEZ, pero el hizo las veces de investigador 
Hder. 

A partir del analisis de la fuente no formal (primer infonne ), la Fiscalfa imparte unas 
ordenes de policia judicial. La orden mas relevante corresponde a la entrega de 
informaci6n por la empresa VIRGIN de un numero 319. En San Martin de Loba 
realizaron las entrevistas a los exalcaldes en las que se da cuenta de las exigencias 
econ6micas realizadas por el senor ELKIN. Afirma el testigo que las exalcaldes les 
aportaron los recibos de las transferencias que realizaron a traves de un seiior que 
les hacia el favor de consignar en Bancos y la entidad EFECTY. 

Y, cuando se le pone de presente por la Fiscal el informe elaborado por el 
investigador que rinde la presente Declaraci6n, se asegura que el seiior JAIME 
AI SLANT GIL les entreg6 Ia citaci6n que les llev6 ELKIN PENA BERNAL y dos recibos 
de giros realizados ante la empresa EFECTY (6 de agosto de 2015) y dos 
comprobantes de consignaci6n del Banco de Bogota (10 de agosto de 2015). 

Tambien se le puso de presente por la Fiscal, un informe donde se da cuenta de una 
indagaci6n en base selectiva de datos con respecto a DEWIN abonado de la empresa 
CLARO y de ELKIN PENA BERNAL, cuyo telefono era de la empresa VIRGIN. 

El informe presenta dos partes, el primero, data del 21 de diciembre de 2015, 
expedido por la empresa de telefonia CLARO y corresponde al numero 3214322907 
y era el que utilizaba el senor DEWJN y desde donde llamaba al sefior JAIME 
AISMANT. El segundo, corresponde al Numero telef6nico 3193209006 y se certifica 
que pertenece a ELKIN ARNULFO PENAL BERNAL. 

En el informe se plasm6 una relaci6n de las llarnadas entrantes y salientes. Tambien 
se da cuenta de la cantidad de llarnadas que se realizaron entre JAIME AISLANT GIL 
y PENA BERNAL. 

El numero de] seiior JAIME AISLANT GIL es 3114072 701. 
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En su dec1araci6n, conforme al informe de polida judicial, da cuenta de los datos de 
cada Hamada ( dia, hora, duraci6n de la Hamada y cuantas se hicieron en total). Las 
llamadas realizadas son en total 20, conforme a la empresa VIRGIN. Los informes 
tenian sus anexos (respuesta de las empresas de telefonos). 

En cuanto a la empresa EFECTY y los giros que se enviaron a EFRAIN RIVEROS, los 
exalcaldes dijeron que para los envfos se valieron de un tercero. El lnforme es de 
fecha 21 de enero de 2016 y lo suscribe tanto el testigo como su compafiero WILMER 
MENDEZ. La respuesta la entreg6 la empresa EFECTY con relacion a la informaci6n 
aportada por JAlME AISLANT en su entrevista. 

Una vez cotejada las dos informaciones se determin6 que sf se realizaron unos giros 
por parte del senor JOSE DE JESUS RAMOS BERRlO al senor EFRAIN RIVEROS 
GONZALEZ. Un giro por valor de $3.089.700 y el otro giro, por $1.910.300. Los dos 
giros se hicieron el 6 de agosto de 2015. El informe inclufa los anexos que 
corresponden a los documentos de EFEC1Y. 

Se le pregunt6 al testigo TARQUINO BARON por las labores de policfa judicial, 
correspondientes a los reconocimientos fotograficos y expuso que en febrero de 
2016 se trasladaron a San Martin de Loba, recibir entr"evistas y realizar el 
reconocimiento. 

Recuerda que AQUILES MIRANDA y JAIME AISLANT, lograron reconocer 
fotograficamente a PENA BERNAL como la persona que habia realizado las 
exigencias econ6micas. El informe mencionado tiene fecha de 11 de febrero de 2016. 

Por ultimo, en cuanto a la respuesta de por que no se reconocieron los viaticos a los 
servidores de la Fiscalia Seccional de Cartagena, el testigo seiial6 que se obtuvo una 
certificaci6n expedida por JORGE EDUARDO ROJAS PINZON, Director Nacional de 
Protecci6n, y data del 25 de enero de 2016 (vfa correo electr6nico ). El informe de la 
Direcci6n Nacional de Proteccion tiene un equivoco, pero la fecha correcta es la fecha 
del correo. Se argument6 que habia consultado a la lider nacional y ella manifest6 
que no habia sido autorizada la comisi6n para los dfas 13 y 14 de julio de 2015. 

Se pregunt6 por el abonado telef6nico del senor AISLANT GIL que correspondfa a la 
empresa de telefonia CLARO. 

Se le hizo una pregunta complementaria sobre "las diligencias de reconocimiento 
fotografico y el testigo hizo claridad en cuanto a la manera c6mo se realiz6 el 
procedimiento. 
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Es tecn6logo en investigaci6n Criminal. Labora para la Unidad Especial de 
Investigaciones. Tiene unos 8 aiios de labores en la Fiscalfa, pero antes trabaj6 para 
el DAS. Ha sido Tecnico Investigador y ha realizado actividades de Policia Judicial. 
Estuvo laborando en la Delegada para la Seguridad Ciudadana (afio 2015). 

En la Delegada para la Seguridad Ciudadana hizo las veces de verificador y conoce el 
porque de la citaci6n pues corresponde a un caso adelantado por la Delegada de 
Seguridad Ciudadana Dice que se recibi6 una denuncia de la Seccional de BoUvar y 
apoy6 a su compafiero TARQUINO. Su labor consistia en confirmar o desvirtuar la 
informacion recibida. 

En cuanto a las actividades adelantadas da a conocer que se realizaron entrevistas, 
reconocimientos fotograficos, inspecci6n a lugares y busqueda selectiva en base de 
datos. Recµerda que la investigaci6n sefialaba a un funcionario de la Seccional 
Bolfvar. Sus actividades de Polida Judicial quedaron documentadas. El servidor de 
la Fiscalia investigado respondia al nombre de ELKIN ARNULFO PENA BERNAL y 
agrega que incluso, le correspondi6 realizar su captura. 

Y con respecto a las labores de investigaci6n, retuerda haber solicitado informaci6n 
a un Banco y para precisar, solicit6 que se le mostrara el documento para refrescar 
memoria 

El informe data del 25 de abril de 2016, y corresponde a una busqueda selectiva en 
base de datos en el Banco de Bogota. Se determin6 la existencia de un giro a nombre 
de EFRAIN RIVEROS por $.4.914500, la transacci6n se realiz6 el dia 10 de agosto de 
2015. El encargado de realizar el giro se identific6 como JOSE NICOLAS LOPERA 
MONTOYA. Tambien se realiz6 una busqueda selectiva en base de datos en la 
Empresa de Telefonia CLARO. La busqueda arroj6 que el numero de celular usado, 
corresponde al 321432 2907. 

Otra de las actividades realizadas correspondi6 a un reconocimiento fotografico. 
Recuerda haber adelantado un procedimiento de recoiiocimiento fotografico, en el 
que participaron AQUILES MIRANDA, JAIME AISLANT y un funcionario de nombre 
JUAN MANCERA. 

La Defensa pregunt6 sobre el reconocimiento y en especial, sobre las personas 
encargadas de tal reconocimiento y fue enfatico en dar claridad en cuanto a que en 
esa diJigencia no particip6 el investigador TARQUINO. Es mas: Adara que solo una 
persona realiz6 el reconocimiento pues a los otros, no se les consigui6. 
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Termin6 su jurada concluyendo que desconoce los reconocimientos adelantados por 
su compafiero OSCAR T ARQUlNO pero que en su ejercicio JAIME AISLANT GIL 
reconoci6 a DEWIN CASTILLO. 

PRUEBAS PRACTICADAS EL 4 DE SEPTIEMBRE DE 2020: 

9.- Testimonio de SORLEY SUAREZ ARIZA. 

Es investigadora de la Fiscalia. Tiene 8 afios de estar vinculada a la Fiscalia y antes 
estuvo vinculada por 10 aiios al DAS. Es lngeniera de Sistemas. Realizas actividades 
de analisis, regularmente de abonados telef6nicos. 

En el afio 2015 y 2016, laboraba en Seguridad Ciudadana (labor6 en esa unidad 
2014-2019). Sabe el porque de su Jurada pero no recuerda con precision. Indica que 
se trat6 de un analisis Link 

Y, en el desarrollo de la Jurada, a la testigo se le puso de presente el informe. 
Reconoci6 su finna, contenido del documento y fecha del mismo: 23 de abril de 2016. 
El objetivo de la diligencia -lnforme- era efectuar analisis link e ilustraci6n de flujo 
de Ilarnadas para los abonados telef6nicos 3114072901, 3214322907, 
3193209006 y 3126042202. Estos son los resultados que se obtuvieron de esas 
indagaciones: 

• Abonado 3114072901, el operador report6 como propietario al senor JAIME 
AISLANT GIL de San Martin de Loba (Bolivar), con fecha de activaci6n 29 de 
septiembre de 2004 y con un estado activo para la fecha. El registro de 
Ilamadas entrantes y salientes (2 archivos). Del 1 de ju.lio de 2015 a 30 de 
septiembre de 2015 y del 1 de octubre de 2015 a 15 de enero de 2016. 

• Abonado 32143229_07, el operador no reporto datos biograficos, con un 
registro de llamadas entrantes (2 archivos) de 25 de mayo de 2015 y finaliza 
el 31 de julio de 2015 y del 12 de agosto de 2015 y finaliza el 25 de noviembre 
de 2015. Las llamadas salientes: del 25 de mayo de 2015 a 31 julio de 2015, y 
1 !! de agosto de 2015 y finaliza el 25 de noviembre de 2015. 

• Abonado 31932090006, propietario ELKIN ARNULFO PENA BERNAL, quien 
present6 como numero adicional 3126042202. Activaci6n: 24 de agosto de 
2014-

• Abonado 3126042202, a nombre de ELKIN ARNULFO PENA BERNAL, activo 
desde el 9 de enero de 2008. Se registra un cambio de pre-pago a pos-pago. 
Fecha de activaci6n 22 de marzo de 2014. Plan sin limite. Presenta un registro 
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de llamadas entrante 29 de abril y 28 de julio de 2015, y del 9 de julio al 8 de 
octubre de 2015. Las salientes: el 9 de mayo de 2015 y 28 de mayo de 2015. 

Se detalla el flujograma o trafico de llamadas que se present6 con el abonado 
telef6nico de JAIME AlSLANT GIL con los otros abonados telef6nicos. 

FLUJOGRAMAABONADO TELEFONICO 3114072901 

El analisis consta de varios mimeros celulares, por eso se tiene que las llamadas para 
el 3114072901, cuenta con 4.214 registro, con fecha de inicio 1 de julio de 2015 al 
15 de enero de 2016. 

El analisis con las lineas objeto de estudio 3Z1432 2907 y 3193209006. Tenemos 
que se tiene que respecto del 3214322907 se hicieron 40 Uamadas entrantes y 30 
salientes, y con el m1mero telefonico 3193209006, se obtuvieron 21 llamadas 
entrantes y 4 llamadas salient.es. 

Despues de lo anterior, se realiza una tabla donde se hace el detalle de las llamadas, 
y se especifica tanto el numero de la lfnea como el tipo de llamadas, su fecha, hora, 
duracion y receptor. Ademas, si se trata de llamadas entrantes o salientes y la 
ubicaci6n del abonado telef6nico. 

El flujograma anterior, refleja y muestra el tlujo de llamadas del abonado telefonico 
3114072901, quien es el receptor de las llamadas y el originador de la misma y, 
para este caso, la persona que llama es el 3190132019. 

La testigo, con suficiencia, explic6 los flujogramas o el trafico de Hamada entre los 
abonados telef6nicos del procesado y los de la victima JAIME AISLANT GIL. Toda esto 
para concluir que el grafico es el reflejo de que si medio comunicaci6n tal como lo 
denunci6 la victima. En la tabla se muestra la fecha exacta de la comunicaci6n, el 
numero de las llamadas entrantes y salientes para cada uno de los abonados 
telef6nicos· analizados en particular. En el informe elaborado por la testigo se grafica 
muy bien el trafico de las llamadas. 

10. Testimonio de JENNY PAOLA URREA ROMERO. 

Es Psic6loga. Labora en la Fiscalia desde 2012, antes estaba adscrita al DAS. La 
testigo se encargo de realizar el ANALISIS Y CONTROL TELEMATICO, consistente en 
interceptaci6n telef6nica de los abonados telefonicos 3126042202, 319320906, 
3176470663, 3S06949903 y 301623375, de acuerdo a orden de la Fiscalia 
(monitoreo, escuchay analisis). 
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Reconoci6 el lnforme puesto de presente por la Fiscal en su interrogatorio, y que 
corresponde al analisis de las interceptaciones. El informe data del 11 de febrero de 
2016. El objeto de la tarea encargada, correspondi6 a la interceptaci6n y analisis de 
tales comunicaciones. El resultado esta contenido en 3 DVD (autenticado y parte 
integral de la jurada) y se elabor6 una sintesis de lo mas relevante en las 
comunicaciones. 

La testigo realiz6 el ejercicio de confrontar las sintesis con las grabaciones de la 
interceptaci6n y para tal efecto, se escuch6 el audio de las interceptaciones, en la 
audiencia de juicio oral. 

De los numeros monitoreados se concluye que: 

• El abonado telef6nico 3126042202, de acuerdo a la interceptaci6n, pertenece 
a ELKIN ARNULFO PENA BERNAL. 

• El abonado telef6nico 31764 70663, de acuerdo la interceptaci6n se tiene que 
le pertenece a ELKIN PENA BERNAL, da a conocer que, es J_efe de Seguridad 
de la Seccional Bolivar. 

• El abonado telef6nico 319320906 de acuerdo con la interceptaci6n pertenece 
a ELKIN PENA BERNAL. 

• El abonado telef6nico 3506949903 no se presentaron registros, ni llamadas, 
ni mensajes y no se presenta DVD. 

• El abonado telef6nico 301623375 pertenece a una empresa de minutos, nose 
realizan labores ilicitas, por ello no se presento DVD. 

Se concluye que las lfneas que presentaron registros y que se guardaron en DVD, son: 
3126042202, 319320906 y 3176470683. 

En uno de los audios ELKIN PERA BERNAL se identifica como Jefe de Seguridad de 
Ia Fiscalfa. En el segundo audio se hace referencia a puestos de vigilancia y de 
cuadrar una reunion a fin de mes. 

En otro audio se hahla de haber realizado contacto con esa gente, se refieren a 
puestos de vigilancia y de no querer quedar bien todo el mundo (se refieren a 
contratos de vigilancia). 

Tambien se escuch6 en la audiencia un tercer audio en el que ELKIN habla con 
RAFAEL CARABALLO, sobre un sujeto que se fue para un crucero por las Islas de! 
Caribe y que se fue sin avisar. ELKIN manifiesta que el esta listo y de que se esta 
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burlando y pas ado de calidad. Se habla de disoluci6n de la empresa y que por eso hay 
que proceder rapido de verdad. 

Seguidamente se escuch6 otro audio en el que se habla en lenguaje cifrado. Dicen que 
les van a mandar un mensajero y que despues de eso es que se sabe si van a jugar el 
partido. ELKIN comenta que los manes dicen que varias veces los ban invitado a 
jugar y la gente les ha quedado mal. 

En otro audio de fecha 18 de diciembre de 2015. ELKIN dice, entre otras cosas, que 
va a una reunioncita con unos manes y que anoche les dijo un poco de vainas y lo 
acaban de citar en un punto. 

En un nuevo audio, ELKIN da a conocer que se esta quedando en un hotel por el 
Bosque, por los lados de Coca-Cola y se citan en Kokorico. En otro audio se habla de 
la herramienta que dio a guardar. A la vez, conversa con CAROLINA, y da a conocer 
que lo acaban de lJamar de la oficina. 

Otro audio en el que se menciona de un magistrado que llega y que hay que recoger. 
De un amigo de Mc Donald. De que eso es un hecho y que el lunes hacen el 
desembolso de termino fijo y que le dieron una cesi6n de derechos hereditarios o se 
lo endosaron. Finaliza diciendo que es mejor no hablar por aqui. 

El siguiente audio corresponde a una conversaci6n con una mujer en la que se 
menciona a EFRAIN, y donde promete no hacer mas favores a mas a nadie pues se 
1'mam6". Hablan de la captura de un tal alias el Fito de Am heres. 

Por ultimo, ELKIN habla con un hombre desconocido y le da a conocer que no tiene 
plata. Se refiere acerca de una estrategia con respecto a un abogado y que ellos le 
dijeron que "eso esta en el presupuesto" y se amenaza con mandar a todo el grupo 
de administraci6n publica. 

DE LOS ALEGATQS DE I.As PARTES; 

DE LA FISCALIA: 

Inicia la Fiscal su intervenci6n, concluyendo que en el proceso se prob6 mas alla de 
toda duda razonable tanto la materialidad de los delitos acusados, como ]a 
responsabilidad del procesado. Expresa que PENA BERNAL ha sido plenamente 
identificado en este juicio por el testigo JOSE VICENTE COGUA y reconocida su 
calidad de servidor publico, con los documentos que ingresaron al juicio oral yen los 
que se advierte que el procesado es un agente de protecci6n adscrito a la Fiscalfa 
General de la Nacion. 
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En cuanto a los delitos por los que se acus6 a PENA BERNAL, indica que el delito de 
CONCUSION se prob6 su realizaci6n pues abusando de su cargo y de su funci6n como 
servidor de la Fiscalfa, constriii6 o exigi6 a los exalcaldes de San Martin de Loba, 
sefiores RODRIGO MORALES, AQUILES MIRANDA y JAIME AfSLANT GIL, una suma 
de 40 MILLONES DE PESOS, a cambio de ayudarles a que un supuesto testigo no 
declarara en contra de ellos. El supuesto testigo asegurarfa que los exalcaldes eran 
financiadores de grupos paramilitares. 

En ese accionar, eJ procesado visit6 a los exalcaldes en su resid"encia de San Martin 
de Loba, el dia 9 de julio de 2015, y Jes entreg6 citaciones con el fin de comparecer 
en Cartagena el 30 de julio de 2015. Lo cierto es que (micamente entreg6 
personalmente la citaci6n a JAIME AiSLANT GIL pues los otros exalcaldes, no estaban 
en sus residencias. 

Las citaciones en ese caso, las dej6 con terceras personas, como lo acredit6 el 
Intendente de la Policia, FABIAN SANCHEZ LEOPARDO y JUAN CARLOS MANCERA, 
este ultimo viaj6 en calidad de conductor en compaiii~ de un particular. El 
lntendente, los gui6 a las residencias donde se entregaron las citaciones. En su 
testimonio JAIME AiSLANT GIL explica que recibi6 en sus manos la citaci6n de parte 
del funcionario ELKIN PENA BERNAL, y anot6 con un lapicero en el mismo 
docuinento, el numero telef6nico 319 320 9006. 

El testigo JAIEM AISLANT se refiri6 a c6mo fue objeto con sus compaiieros exalcaldes 
de las exigencias que les hizo ELKIN PENA BERNAL y de la presi6n que ejercieron, 
el y su compafiero porque necesitaba el dinero para ese mismo dia. Incluso, Jes 
mostr6 un proceso en el cual existian irregularidades en la salud y que correspondia 
al municipio cuando fungian como alcaldes, pero el Dr. RODRIGO MORALES, les hizo 
saber que ta] posibilidad era imposible porque los dineros se entregaban por giro 
directo y es cuando les dan a conocer la falsa version del proceso en la justicia 
transicional. 

Se le pregunt6 a AISLANT GIL si existi6 esa investigaci6n y el testigo neg6 tal hecho, 
pero accedieron al chantaje en el entendido de que no era conveniente para ellos 
verse involucrados en un escandalo, por. encontrarse en plena campafia politica de 
uno de sus hermanos -FIRUS AISLAN GIL-. 

La Fiscal se refiri6 a que el dia anterior a la citaci6n, el 29 de julio de 2020, el 
procesado contacto a AISLANT GIL, y ello se corroboro por el investigador OSCAR 
TARQUINO, en el registro de llamadas. Luego. por eso el 30 de julio se reunieron en 
una cafeteria antes de llegar a la Fiscalia y abordaron un vehfculo donde estaba 
ELKJN PENA BERNAL y la persona que se presentaba coma JOSE e hicieron la 
petici6n o exigencia econ6mica, y que deb(a realizarse la entrega ese mismo dia. Las 
victimas accedieron, aunque les correspondi6 acudir a sus familiares, logr.ndo ,. 
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recaudar 7 millones en efectivo y entregaron el dinero, ese mismo dia en horas de la 
tarde a ELKIN PENA BERNAL. 

Tam bi en realizaron 4 giros, y ello se proh6 con el testimonio de OSCAR TARQUINO, 
en el mes de agosto del 2015. El senor JESUS RAMOS gir6 a nornbre de EFRAIN 
RIVEROS, las suma de $3. 089. 700 y $1. 910. 300. Total: 5 millones de pesos. 

Y, del Banco de Bogota al senor EFRAIN RIVEROS, en el mes de agosto de 2015 se le 
giraron $4. 914. 500 y $2.948.000, por el senor JOSE NICOLAS LOPERA, giros 
producto de las exigencias de ELKIN PENA BERNAL, peticiones que segufa 
realizando por llamadas telef6nicas. 

Despues de la primera entrega, tambien hacfa llamadas el sujeto que se identific6 
comoJOSE. 

El testigo, JAIME AfSLAN GIL, reconoci6 en album fotografico tanto a ELKIN PENA 
BERNAL coma a "JOSE", esta ultima persona la Fiscalia lo identific6 como DEWIN 
CASTILLO. Est.an probadas las entregas de dinero, las exigencias econ6micas del 
servidor publico a carnbio de una ayuda en un proceso inexistente de la justicia 
transicional, por un total de 40 millones de pesos. Se prob6 que se entreg6 la suma 
de 7 millones de pesos en efectivo y giros a traves de EFRAIN RIVERO por la suma 
de $12. 862. 500, para un total de $19.862.500. Ese dinero entregado por las 
victimas, entr6 a la esfera de ELKIN PENA BERNAL. 

La Fiscalia prob6 que esa suma de dinero, se entreg6 y se cobr6, por Jo que gana 
credibilidad el testimonio de JAIME AISLANT GIL y el investigador que, en la 
busqueda selectiva en base de datos de abonados telef6nicos y llamadas, prob6 la 
relaci6n telef6nica existente entre ELKIN PE~A BERNAL y JAIME AISLANT GIL. 

Frente al ABUSO DE LA FUNCION PUBLICA con suficiencia de pruebas, en el juicio 
oral se demostr6 que el procesado. servidor publico, abus6 y se aprovech6 como 
coordinador de seguridad de la Fiscalfa en la sede Cartagena, que engaii.6 a su 
compafiero JUAN CARLOS MANCERA para que lo condujera a San Martin de Loba y 
en el lugar, entreg6 unas citaciones. Sin embargo, ELKIN PENA BERNAL jamas les 
dijo en realidad que iban a realizar esas citaciones. A Ia Fiscalfa General de la Nacion, 
les hizo creer que viajarfa en una fecha que no lo hizo, por lo que nose hizo el pago 
de la comisi6n pues no fue autorizada por ser extemporanea, maniobras que 
quedaron al descubierto pues no estaba ejerciendo las funciones de su cargo si no 
abusando de esa funci6n publica. 

Y, no era la primera vez que el procesado hacfa estas citaciones sin tener tal funci6n 
como asi lo declararon, CESAR GOMEZ OSORIO y JORGE ARRIETA, quienes eran 
subordinados de ELKIN PENA BERNAL, y se demostr6 por parte de la Fiscalia las 
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multiples llamadas, entre "JOSE" y PENA BERNAL pues con la busqueda selectiva se 
ratific6 la veracidad de la declaraci6n de JAIME AiSLANT GIL, constrenido a una 
exigencia econ6mica. 

Las interceptaciones telef6nicas realizadas por las testigos JENNY UREA y SORLEY 
SUAREZ, dejan entrever claramente el proceder de ELKIN PENA BERNAL. Ademas, 
en unas de las Uamadas se hace referenda a EFRAf N quien puede coincidir con la 
persona a quien se le hicieron los giros, y todo hace mas probable la teoria inicial, 
habiendo cumplido con la promesa de alegatos de apertura se prob6 la existencia de 
los delitos de CONCUSION y ABUSO DE FUNC[ON PUBLICA y la responsabilidad del 
procesado. Lo que sigue es una sentencia condenatoria. 

MINISTERIO PUBLICO: 

El Delegado del Ministerio Publico estima que las pruebas decantas en juicio, no dan 
lugar a dudas ya que se ha forjado un grado de conocimiento en cuanto la 
responsabilidad del procesado. Esta acreditada la tipicidad objetiva y subjetiva, 
acorde con el marco factico de la acusaci6n, y examinada la prueba, no emerge duda 
alguna de los t6picos estructurales de la conducta. Los hechos se muestran desde la 
perspectiva probatoria son tan daros que no existe duda alguna. La base 
incriminatoria data de 2015 y, se involucra a ELKIN PENA BERNAL como servidor 
de la Fiscalia. En este caso, emple6 tiempo, recursos y medios para desplazarse sin 
autorizaci6n desde Cartagena al municipio de San Martin de Loba. Luego, estando 
alla, contact6 a exalcaldes y los abord6, manifestandoles sabre posible malos 
manejos de los rubros de la salud que podfan dar lugar a investigaci6n penal y la 
intenci6n de un miembro de grupos armadas, de declarar en su contra ante la justicia 
transicional. El procesado les exigi6 una suma de dinero, como se corrobora con la 
prueba documental y prueba testimonial. 

En efecto, se logr6 acreditar que los sefiores JAIME AfSLANT, RODRIGO MORALES y 
AQUILES MIRANDA acordaron con el procesado, a fin de satisfacer su exigencia 
econ6mica y evitar que un supuesto testigo no decJarara contra ellos, como 
colaboradores de paramilitares, les exigi6 la suma de 40 millones de ·pesos. Los 
hechos tienen su punto de partida el dia 9 de julio de 2015, cuando el servidor 
publico se desplaz6 al sur de Bolivar con recursos estatales y emple6 un vehfculo con 
la finalidad de comunicar una supuesta cita judicial, utilizada para crear situaciones 
que no fueron ciertas, y se les hizo un primer desembolso por 7 millones de pesos el 
dia 30 de julio de 2015. 

Esta suma de dinero se recibido por el tercero quien la Fiscalfa identifica coµio JOSE, 
y se realizaron otros pagos a favor de EFRAIN RIVEROS, todo esto prod·ucto de las 
exigencias econ6micas realizadas mediante Hamadas telef6nicas. La prueba teq1ica 
arroja aspectos muy dicientes como el numero de llamadas realizadas al senor JAIME 

Centro P1azoleta Bcnkos Bioh6 - Complcjo Judicial SPA - Oficina 402 



Bates #000147

ELKIN ARNVLfO PE!i!ABERNAL 
CONCUS!6N y ABUSO DE LA FUNCI6N PUBLICA 

RAD:1100160990ll8201Hl0001 
NJ.21602.-

AISLANT GIL, proJongadas en .el tiempo y que corroboran el motivo de las exigencias 
econ6micas. Ademas, el trafico de comunicaciones se presenta dentro del periodo y 
el contexto factico en el cual se produjo el abordaje ilegal del servidor. 

Finalmente, para el delegado del Ministerio Publico, en cuanto al termino de 
prescripci6n sen.ala se debe aumentar a la mitad y que, ademas, en el evento de 
proferir sentencia condenatoria y con el fin de asegurar el cobro coactivo de las 
penas de multa, se debe disponer remitir la primera copia a la jurisdicci6n coactiva 
de la direcci6n ejecutiva seccional de administraci6n judicial de la Seccional 
Cartagena 

EL DEFENSOR: 

Solicita que )a sentencia sea absolutoria por la existencia de duda razonab)e, muy 
contrario a lo manifestado por la Fiscal y Ministerio Publico pues no se dan los 
requisitos establecidos para el fallo condenatorio. Admite que, si bien se acredit6 la 
existencia de una conducta punible, la responsabilidad de ELKIN PENA BERNAL, lo 
circunda una duda, si se tiene en cuenta los estandares de conocimiento mas alla de 
toda duda ra.zonable en cuanto a una conducta punible y la responsabilidad 

En cuanto a la identidad de PENA BERNAL, estima que nose acredit6 que la persona 
que estaba siendo procesado sea la que realiz6 la conducta punible. Es evidente 
entonces que la carga de la prueba le corresponde a la Fiscalfa yen este caso, consiste 
en demostrar que PENA BERNAL es la misma persona que realizo las exigencias 
dado que en la acusaci6n se plante6 que el procesado realiz6 exigencta a unas 
personas y, sin embargo, solo se supedit6 a lo dicho por el senor JAIME AISLANT. 

A juicio de la Defensa, la Fiscalfa tiene la carga de demostrar que ELKIN PENA 
BERNAL es el que realiz6 las exigencias econ6micas y no otra persona. En el juicio 
se demostr6, que al seiior JAIME AISLANT GIL, en el municipio de San Martin, se le 
present6 el comandante de la Policia con dos personas y una de ella se identific6 con 
el nombre de ELKIN y muy a pesar que el procesado este identificado como ELKIN 
PENA BERNAL, se debe demostrar que la persona que se desplaz6 hasta el municipio 
de San Martin de Loba, junto con otra persona Hamada "JOSE". 

Reitera la defensa en cuanto a que nose puede afirmar que eJ ELKIN que se present6 
en San Martin de Loba y quien estaba en el carro cuando recibi6 el dinero, sea 
precisamente ELKIN PENA BERNAL, toda vez que el testigo no conoce al agente 
perpetrador y la Fiscal no puso de presente a la vfctima el reconocimiento fotografico 
correspondiente, y que es parte integral del testimonio del reconocedor. 
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Insiste en que la prueba practicada en juicio no es suficiente para que se pueda 
demostrar que ese ELKIN que fue al munidpio de San Martin de Lob a y el que estuvo 
en Cartagena, es el mismo ELKIN PENA BERNAL. 

Nuevamente se refiri6 a que ELKIN, puede ser cualquier persona, y es claro que el 
testigo JAIME AISLANT GIL no tiene una prueba fehaciente que ese ELKIN y ese JOSE 
sean la persona que esta siendo procesada, no hay ninguna prueba que lo demuestre, 
porque cuando el testigo no conoce previamente al agente, se hace un 
reconocimiento fotografico. La Fiscalia hizo un reconocimiento de fotograffas, pero 
jamas le puso de presente al testigo el acta de reconocimiento fotografico, y ello es 
parte integral del testimonio del reconocedor, y no fue introducido a juicio, por lo 
tanto, no existe una prueba fehaciente y por lo que ese reconocimiento no es valido, 
porque no bubo un sefialamiento directo. Con el dicho de JAIME AfSLANT GIL s6lo 
se corrobor6 que una persona rea1iz6 exigencias econ6micas y que para que ese 
ELKIN que tanta vez mencion6, sea ELKIN PENA BERNAL, no se hizo ningun tipo de 
sefialamiento,y el testimonio del intendente EDWIN FABIAN SANCHEZ LEOPARDO, 
no es valido pues el no presenci6 ningun tipo de exigencias. 

Este policial tambien dijo que una persona de nombre ELKIN se le acerc6 y lo llev6 a 
varias partes, pero no se le realiz6 reconocimiento fotografico. 

Los Testimonio de los compafieros son impertinentes porque no tienen relaci6n con 
los hechos pues esos testimonios no se refieren directa ni indirectamente a lo factico 
ya que el derecho penal es de acto y no de persona, no se le esta juzgando por lo que 
es, sino por lo que realiz6. El testimonio del senor MANCERA sobre el hecho punible 
no sirve para sefialar al procesado. Se concluye entonces por el Defensor, que es 
valida la duda ya que el hilo conductor qued6 corto -la conexi6n qued6 corta-, entre 
los hechos probados entre el senor ELKIN y el procesado. 

Existe otro hecho sefialado por el sefior JAIME AISLANT GIL que dice qµe un ELKIN 
PEM le hizo exigencias econ6micas. Pero no se puede establecer que ese ELKIN sea 
el mismo ELKIN, tambien existe omisi6n por parte de la Fiscalia en el analisis link, 
pues nunca se estableci6 con estandares de certeza, si esos numeros t~Jef6nicos eran 
usados por ELKIN PE~A BERNAL. Las conversaciones que se pusieron qe presente 
no corresponde al numero relacionado por el sefior JAIME AISLANT GIL, no se 
demostr6 el estandar de conocimiento mas alla de toda duda. No se de)llostr6 que 
ese ELKIN mencionado sea ELKIN PE~A BERNAL, Finaliza solicitando que se 
absuelva a su ahijado judicial con fundamento en el principio del in dubio pro reo. 
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El Artfculo 381 del C.P.P. advierte que para dictar sentencia condenatoria se requiere 
del conocimiento mas a1ia de toda duda, acerca del delito y de la responsabilidad 
penal del acusado. En este caso, se obtuvo ese conocimiento, en cuanto a que ELKIN 
PE~A BERNAL, servidor de la Fiscalia Seccional de Cartagena para la fecha de los 
hechos, incurri6 en CONCUSJON y ABUSO DE FUNCl6N PUBLICA. En el mismo 
sentido, un precepto de las normas rectoras, el articulo JQ del C.P. P., en su lnciso 4Q, 
consagra que para poder proferir sentencia condenatoria debera existir 
convencimiento de la responsabilidad penal del acusado, mas alla de toda duda. 

A su vez, no puede descuidarse que el articulo 448 del C.P.P. destaca la importancta 
de la Congruencia. El precepto declara que el acusado no podra ser declarado 
culpable por hechos que no consten en la acusaci6n, ni por delitos por los cuales no 
se ha solicitado condena. 

Y, siguiendo en ese orden, el articulo 372 del C.P.P. nos define que: "La prueba tiene 
por fin llevar al conocimiento del juez, mas alla de toda duda razonable, los hechos y 
circunstancias materia del juicio y los de responsabilidad penal del acusado, como 
autor o participe" 

En este caso, la prueba con mas poder de conviccion, ciertay creible es el testimonio 
del exalcalde JAIME AISLAN'f GIL (VI CTI MA en este asunto ). Con ese solo testimonio 
se prueba la CONCUSION atribuida a PENA BERNAL y recordemos que .en 
providencia reciente de nuestro maxi.mo Tribunal (Corte Suprema de Justicia, Sala 
Penal, Sentencia SP-16841-14 de diciembre 10 de 2014. M.P. Fernando Alberto 
Castro Caballero), con autoridad se expone que, si la declaraci6n rendida no 
comporta contradicciones intemas ni externas en relaci6n con otros medias de 
convicci6n, puede llevar al conocimiento del juez, mas alla de duda razonable sobre 
la responsabilidad penal. 

Lo decimos pues Ia Defensa echa de menos qµe no se haya escuchado el testimonio 
de los otros exalcaldes. Pero, coma se sabe. AJSLANT GIL no es la unica prueba de 
cargo que exista en este asunto y las complejidades del proceso impidieron la 
asistencia de Ios burgomaestres. 

Pues bien, se acus6 a ELKIN PENA BERNAL de haber constrefiido y solicitado dinero 
indebido a unos exalcaldes de San Martin de Loba, municipio del Sur de Bolivar y en 
el proceso, se prob6 precisamente que PENA BERNAL se desplazo qasta ese 
municipio y, entreg6 una citaci6n adulterada que f orzo a los sen.ores RODRIGO 
MORALES DIAZ, A QUILES MIRANDA SALAZAR y JAIME AiSLAN GIL a desplazarse 
hasta Cartagena. 
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Una vez las victimas llegaron a Cartagena, PENA BERNAL concret6 la peticion 
econ6piica a los exalcaldes la que fij6 en CUARENTA MILLONES DE PESOS ($40.000. 
000.oc;> ), primero los presion6 con el argumento de que existia un proceso en su 
contd por los manejos irregulares de los recursos de sa]ud y luego, cuando los 

I 
exalc~Jdes se mostraron ajenos a esa actuaci6n, cambi6 la condici6n que motivaba la 
exigencia economica pues les habl6 de que su colaboraci6n consistfa en mediar ante 
un testigo que vinculaba a los exmandatarios con grupos pa:ramilitares o al margen 
de la tky, y que el proceso correspondia a la Justicia Transicional. 

En Ca~gena, se hizo efectiva una primera entrega de dinero a finales de julio de 
2015,,por valor de SIETE MILLONES DE PESOS ($7.000. 000.oo). Posteriormente, 
por la presion de 1lamadas telef6nicas, se hizo otras entregas a traves de 

I 
consir aciones bancarias y giros. 

En el proceso se estableci6 la identidad del procesado y esa circunstancia, resulta 
indiscrtible, muy a pesar de los cuestionamientos del defensor del procesado. La 
identificacion resulta plena pues de manera contundente y con excelente convicci6n, 
el tes+go y victima, JAIME AISLANT GIL, lo identific6 en forma directa y hasta dio a 
conocrr -con todas las circunstancias- la manera como se presentaron los hechos. 
La version de AISLANT GIL resulta concordante, coherente y coincidente con las 
dema~ pruebas tecnicas y testimoniales. 

I 
Y, desre luego, PENA BERNAL se intereso por hacerse visible y mostrarse. 

Las eJigencias econ6micas resultaron una constante en el tiempo pues a traves de 
consif aciones bancarias y giros por intennedio de entidades prestadoras de ese 
servic10, se obtuvieron otros pagos en favor de los sujetos activos. Las cantidades 

I entregadas dan un total de $19.862.500.-

Las t~stigos JENNY PAOLA URREA ROMERO y SORLEY SUAREZ ARIZA, se 
encar~aron de verificar el flujo de llamadas o tr.ifico de llamadas entre el procesado 
y la 1ctima JAIME AISLANT GIL Las testigos con suficiencia y muy bien orientados 
en sus informes, a partir del telefono de la victima, registraron las llamadas entrantes 
y saliJntes, con lo que se consigue confirmar el vinculo del procesado con la lfnea 

I telefonica, no solo porque lo certifica la empresa de comunicaciones sino porque en 
las interceptaciones se registra en audio cuando el procesado se presenta y da a 
conoc~r su nombre e identidad. 

I 
I 

Los informes de estas dos investigadoras, insistimos, precisan el trafico de llamadas 
I 

entre yictima y procesado de tal manera que fortalecen lo dicho de AISLANT GIL en 
cuantt a que habfa sido constreiiido a entregar dinero y no hay discusi6n en cuanto 
a la concordancia de su version y el compromiso de PENA BERNAL con esos cargos. 

I 

I 
c' t 1 
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Tambien es contundente la voz de los investigadores OSCAR DARIO TARQUJNO 
BARON y WILMER ENRIQUE MENDEZ MORENO pues adelantaron la busqueda 
selectiva en-base de datos y otras actividades investigativas, confirmado que si eran 
ciertas las consignaciones y giros realizados por los exalcaldes al procesado, por 
intermedio de una persona Hamada EFRAIN RIVEROS. 

En el aparte en el que se analiza lo dicho por los testigos de manera individual, se 
precisan los detalles concretos de estos hallazgos y en este aparte de las 
consideraciones, realizamos el ana.lisis de las pruebas en conjunto. 

Se concluye, probatoriamente, que PENA BERNAL constriiio a JAIME AISLANT GIL y 
a los otros exalcaldes. a entregar unos dineros de manera indebida y que se vali6 con 
respecto al punible de CONCUSI6N, de lo queen la doctrina se conoce como "mentus 
publicae potestatis': elemento que lleva a la victima a rendirse a las pretensiones del 
agente. Recuerdese que AISLANT GIL nos dijo que su herrnano aspiraba a la Alcaldfa 
de San Martin de Loba y que no podia exponer la imagen de su colateral con ocasi6n 
a ese proceso electoral. 

El medio empleado por PENA BERNAL tenfa esa idoneidady esa potencia por cuanto 
las victimas comprendieron facilrnente que no posefa otra altemativa diferente a 
ceder a las exigencias del procesado (elemento subjetivo que se predica de la 
vfctima). 

Los elementos del punible de CONCUSI6N, son: 

1.- El sujeto activo calificado, en este caso, se exige que sea servidor publico. Esta 
probado que PENA BERNAL, Jo era. Se aport6 prueba documental de su resoluci6n 
de nombramiento, acta de posesi6n y manual de funciones del servidor. Sus 
compaiieros de labores tambien Io reconocieron como servidor de la Fiscalfa 
Seccional de Cartagena para Ia fecha de Ios hechos. 

2. El Verbo rector, que se determina como "abuson del cargo o de la funci6n. En este 
caso, e] desprestigio de la Fiscalfa se produce con el desprop6sito de tal accionar 
. pues uno de sus servidores, sin estar autorizado, trata de sacar partido a su condici6n 
de miembro del ente acusador. 

3.- La ejecuci6n de algunas de las siguientes acciones: a) Constreiiir, b) Inducir y c) 
Solicitar. En este caso se concretoen constrefiir pues existla una arnenaza en contra 
de las exalcaldes de las consecuencias de un proceso inexistente y PE~A BERNAL 
les hacia ver que, con su intervenci6n, incidiria en su favor. 

4.- La finalidad consistente en conseguir que alguien de o prometa dinero o alguna 
utilidad indebidos al rnismo servidor o a un tercero. La finalidad se obtuvo pues 
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personaJmente AISLANT GIL les entreg6 dinero en Cartagena y posteriormente 
mediante giros o consignaciones, se enviaron mas recursos como abonos a las 
exigencias econ6micas. 

5.- La existencia de relaci6n de causalidad entre la acci6n de abuso de la condici6n o 
de la funci6n por parte del servidor y el empefio poi' obtener una prestaci6n que no 
debe quien es sujeto de la intimidaci6n. Este requisito aparece determinado por el 
desplazamiento del procesado hasta el Sur de Bolivar y por contactar personalmente 
a AISLANT GIL y dejar notificaci6n a los otros exalcaldes, los que impactados por la 
verosimilitud de la amenaza no tuvieron opci6n distinta a entregar sus recursos a 
aquel servidor publico que los forz6 a contribuir de manera indebida 

A su vez, el delito de ABUSO DE FUNCI6N PUBLICA, se encuentra tipificado en el 
articulo 428 de) C.P. y atenta contra el bien juridico de la ADMINISTRACI6N 
PUB LI CA, y consiste en que un servidor publico abuse de su cargo y realice funciones 
publicas diversas de las que Iegalmente le corresponden. En este caso, ELKIN 
ARNULFO PENA BERNAL, desbord6 totalmente su atribucion funcional pues 
elabor6 y firm6 citaciones a sabiendas que sus funciones eran muy distintas a las 
judicial es. 

El cargo de PENA BERNAL era el de Jefe de seguridad y le correspondfa, como lo 
dijeron en sus juradas los subalternos CESAR GABR1EL G6MEZ OSOR10, JORGE 
ARRIETA BERTEL y JUAN CARLOS MACERA GUZMAN, apoyar a los esquemas de 
seguridad, realizar estudios de seguridad a las instaJaciones, programar turnos y de 
ninguna manera, atender a publico. 

Inexplicable entonces PENA BERNAL sufre una metamorfosis y se "transforma" en 
miembro de una oficina judicial y realizara citaciones, coma las que dio cuenta 
GOMEZ OSOR10, quien cont6 con sorpresa como le hizo entregar una de esas 
citaciones a un comerciante del Mercado de Bazurto en junio de 2015. Esta citaci6n 
esta documentada, como las citaciones de los exalcaldes de San Martin de Loba,_ y 
prueban con suficienda el ABU SO DE FUNC16N PUB LI CA. 

Este segundo delito realizado por PENA BERNAL y que concursa con el punible de 
CONCUSION, se caracteriza porque un servidor publico que no tiene competencia 
para hacer citaciones judiciales ni usar vehfculos y personal a su cargo para tal 
efecto, decide hacerlo. Esto significa que el eje del punible de ABUSO DE FUNCION 
PUBLICA radica en el ilegal desbordamiento de la atribuci6n funcional de PENA 
BERNAL. 

Se sabe que, de confonnidad con la Constituci6n, los particulares solo son 
responsables ante las autoridades por infringir la Carta Polftica y las leyes, rnientras 
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que los servidores publicos lo son por las mismas causa y por omisi6n o 
extralimitaci6n en el ejercicio de sus funciones. 

Este postulado coincide con aquel que nos ensefia "no habra empleo publico que no 
tenga funciones detalladas en la ley o reglamento". Esta es la fundamentaci6n de la 
penali:zaci6n de esta conducta pues resulta irnpresentable que un servidor.publico 
realice funciones distintas a las legalmente asignadas en el ambito de su competencia 
y con prop6sitos contrarios a la funci6n publica. 

Y es que los servidores publicos no deben realizar conductas que impliquen abuso 
de la investidura que ostentan y menos de sus funciones, ya que cualquier desvio de 
poder _por extralimitaci6n afecta directamente la entidad a la que representa 
mancillando su imagen con consecuencias graves para su credibilidad yprestigio. 

El envfo de citaciones a comerciantes de Bazurto en Cartagena refleja abiertamente 
el ABUSO DE LA FUNCI6N PUBLICA por parte de PENA BERNAL pues en forma 
desproporcionada, desborda arbitrariamente las funciones reglamentarias 
conferidas por la Fiscalfa General de Ia Nacion. 

Ahora bien, en cuanto a la tipicidad subjetiva es claro que PENA BERNAL conocia 
que no podia realizar ese tipo de exigencias economicas ni realizat actuaciones no 
autorizadas en la ley. Se evidenci6 que su voluntad consciente estuvo dirigida a 
obtener esa utilidad indebida y a realizar labores muy distintas a las que por ley se 
le asignaron. Observese que facilit6 su numero telef6nico para crear un canal de 
comunicaci6n con AISLANT GIL cuando lo notific6 en su casa de San Martin de Loba 
Es mas: el delito de CONCUSION en particular, es una delincuencia de mera conducta, 
es decir, se configur6 cuando PENA BERNAL abus6 de su cargo o de sus funciones, 
con el prop6sito de constrefiir a AISLANT GIL y solicitarle dinero. 

La referenda al delito de mera conducta significa que la conducta punible s61o exige 
que el servidor publico realice un requerimiento indebido a manera de arnenaza 
(expresa o implicita) con perjuicio para el sujeto pasivo, y sin importar que se 
materialice. 

El hecho de que el procesado sea abogado y labore para la Fiscalia General de la 
Naci6n, tambien permiten establecer que tenia conciencia que mal podrfa un 
servidor piiblico, hacer uso de) cargo de Jefe de Seguridad de la Fiscalia Seccional de 
Cartagena para la epoca de los hechos (2015), para obtener un beneficio personal 
pues incurrfa en un punible contra la Administraci6n Publica Sin embargo, no le 
import6. 

Lo mismo en relaci6n con el punible de ABUSO DE LA FUNCION PUBLI~ Maxime 
cuando P~A BERNAL se valia de sus subalternos, los exponfa e instrumentalizaba. 
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En cuanto a la antijuridicidad de la conducta punible de PENA BERNAL tenemos que 
sefialar que esta mas que demostrada la lesion al bien jurfdico tutelado de la 
administraci6n publica pues los delitos en concurso, constituyen un tipico caso de 
corrupci6n ya que s·e afecta el buen nombre de la administracion de justicia cuya 
finalidad consiste en satisfacer el interes general. La administracion de justicia esta 
comprometida con importantes principios como igualdad, moralidad, eficacia, 
economia, celeridad, imparcialidad y publicidad. 

Sin duda, la ciudadania espera de los servidores de la Fiscalia, transparencia y 
rectitud. 

Recapitulando, con el comportamiento de PENA BERNAL se desprestigi6 y mancillo 
Ia administraci6n publica. La imagen de la Fiscalia se deterior6, precisamente en 
municipios donde el Estado no hace presencia, y no hay justificaci6n alguna. 

Insistimos en que el procesado comprendia la trascendencia juridico penal de su 
actuaci6n pues como servidor pu.blico engafi6 y us6 al Comandante de la Policfa de 
San Martin de Loba, tambien al conductor de la FiscaHa. El procesado conocia que no 
podfa abordar y constreiiir a unos ciudadanos que se habian desempefiado como 
exalcaldes y que tenia el deber juridico de actuar de otra manera pues defraud6 la 
confiapza depositada en el como servidor publico. Resulta sumamente tri!!te, laborar 
par<l la Fiscalia, cuya misi6n es precisamente la de luchar contra los q~litos, y 
terminar como sujeto activo del punible de CONCUSl6N y ABUSO DE FUNCI6N 
PUBLICA como acto de corrupci6n. • 

lmporta sefialar que la Defensa insisti6 en que la duda estaba fortalecida en cuanto 
a que s61o se conoci6 que una persona llamada ELKIN realiz6 exigencias econ6micas 
al seiior AISLANT GIL, pero no se estableci6 su identidad, toda vez que no ingres6 
como probanza complementaria de las juradas de AISLANT GIL y SANCHEZ 
LEOPARDO el reconocimiento fotografico correspondiente. Tampoco admite como 
prueba de la identidad de PENA BERNAL, las constancias de las empresas de 
telecomunicaciones en cuanto al titular de la linea. 

Esta argumentaci6n no la compartimos pues como puede verse, si.habia alguien 
interesado en ser visible e identificable es el mismo ELKIN ARNULFO PE~A 
BERNAL desde que decide presentarse en casa de los exalcaldes; se hace acompafiar 
de un subalterno -JUAN CARLOS MANCERA GUZMAN-; se traslada en un vehkulo 
institucional; busca apoyo en el Comandante de Policfa de San Martin de Loba -
EDWIN FABIAN SANCHEZ LEOPARDO-; entrega una citaci6n adulterada ya su 
nombre; no contento facilita su numero telef6nico y lo vinculan un flujo exagerado 
de llamadas telef6nicas (entrantes y salientes) y en Cartagena, abordo a los 
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Exalcaldes y los coaccion6, obteniendo la entrega una cantidad importante de dinero 
tal como ya se indic6. 

Y, varios de los telefonos que corresponden a las lJamadas entrantes y salientes con 
respecto a AISLANT GlL, su titular es PE~A BERNAL tal como lo certificaron las 
empresas de comunicaciones telef6nicas. 

Del reconocimiento mediante fotografias realizado por AISLANT GIL y SANCHEZ 
LEOPARDO, en sus juradas lo dieron a conocer como un hecho concreto. Las actas y 
las cartillas fotograficas son ilustrativos o complementarias del testimonio y de ello 
existe referenda tambien por los investigadores TARQUINO BARON y MENDEZ 
MORENO. A su vez, MACERA GUZMAN lo ilustra mejor pues no niega la visita, sino 
que la detalla y coincide con AISLANT GIL yen especial que su Jefe ELKIN de la 
Fiscalia fue el que estuvo en San Martin de Loba en Jos primeros dias de julio de 2015. 

Muy complejo que el mismo dia dos ELKIN vinculados a Ia Fiscalia visitaran a 
AISLANT GIL. 

La Defensa echa de menos que no se haya escuchado a Ios otros exalcaldes. Pero, 
como ya se dijo, ha sido tan contundente y definitiva Ia voz de AISLANT GIL e incluso, 
su dicho se contrasto con las demas pruebas admitidas y controvertidas, resultando 
un testimonio uniforme con lo expuesto en su denuncia, entrevista y declaraci6n 
jurada 

Se concluye que estan dados a plenitud los presupuestos procesales consagrados en 
el Art. 381 del C.P.P. para dictar sentencia condenatoria, es decir, la existenc::ia de un 
conocimiento mas alla de toda duda sobre la responsabilidad de ELKIN A.llNULFO 
PENA BERNAL como autor de los delitos de CONCUSION Y ABUSO DE FUNCION 
PUBLICA. No esta demas agregar que esta sentencia condenatoria concuenla con la 
acusaci6n presentada por la Fiscalfa General de la Nacion en los terminos del articulo 
448 del C.P.P. 

DOSIFICACION PUNITIVA: 

Una vez acreditados, como ha quedado, la estructuraci6n de los elementos de los 
delitos de CONCUSCON y ABUSO DE LA FUNCION PUBLICA atribuidos al procesado 
en la acusaci6n, corresponde ahora adelantar el respectivo procedimiento de 
individualizaci6n de la pena a imponer en relaci6n con tales comportamientos 
delictivos. 

En cuanto a los criterios para determinar la pena de prisi6n contemplados en el 
C6digo Penal, Ley 599 de 2000, se tiene que, para este caso, por tratarse de un 
concurso de conductas punibles, CONCUSION y ABUSO DE LA FUN Cl ON PUBLICA, se 
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procedera como lo impone el art. 31 del C.P., es decir que ELKIN ARNULFO PENA 
BERNAL quedara sometido a la pena que establezca el delito mas grave, seg(m su 
naturaleza, aumentada en otro tanto. 

En este caso, el delito mas grave corresponde al punible de CONCUSION cuyos 
extremos punitivos oscilan de 96 a 180 meses de prisi6n, multa de 66.6 a 150 
S.M.L.M.V. e inhabilitaci6n para el ejercicio de derechos y funciones publicas de 80 a 
144 meses. 

Para determinar la pena de prisi6n contemplada en el canon 404 del C.P. y conforme 
a los extremos punitivos (96 a 180 meses), se tiene que para este evento el ambito 
de movilidad es 84 meses y cada cuarto puniti.vo corresponde a 21 meses. 

La multa tiene como extremos 66.6 a 150 S.M.L.M.V. y el ambito de movilidad es de 
ochenta y tres punto cuatro (83.4) S.M.L.M.V., por lo que cada cuarto es de 20.85 
S.M.L.M.V. 

La inhabilitaci6n de funciones publicas cuenta como extremos ochenta (80) a ciento 
cuarenta y cuatro (144) meses, siendo el ambito de movilidad 64 meses y cada cuarto 
es de 16. 

En igual sentido, para el delito de ABUSO DE LA FUNClON PUBLICA, el ambito de 
movilidad es de 20 y cada cuarto corresponde as_ 

Lo anterior se esquematiza de la siguiente manera para los delitos imputados 

CONCUSION: 

Primer Cuarto Segundo Cuarto Tercer Cuarto Cuarto final 
96 a 117 meses 117 a 138 meses 138 a 159 meses 159 a 180 meses. 

ABUSO DE LA FUNCION PUBLICA. 

Primer Cuarto Segundo Cuarto Tercer Cuarto Cuarto Final 
16a 21 meses 21 a 26 meses 26a 31 meses 31 a 36 meses. 

En cuanto a Ja individualizacion de Ja pena a imponer, se advierte que en la acusaci6n 
se imput6 la circunstancia de mayor punibilidad contenida en el art. 58 del C.P., 
numeral 10 por obrar en coparticipaci6n criminal y en el traslado del art. 44 7 se 
reconoci6 la de menor punibilidad contenida en e] art. 55 numeral 1, carencia de 
antecedentes penales, raz6n por la que, conforme al articu]o 61 ibidem, el ambito 
punitivo de movilidad es el que corresponde a los cuartos medias para la conducta 
punible analizada. 
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Y, de conformidad con el texto del inciso 3!! del articulo 61 delC6digo Penal, respecto 
a la gravedad de la cortducta y el dafio generado, se tiene que el procesado fungiendo 
como servidor publico, utiliz6 su cargo para obtener un beneficio ilicito, ejerciendo 
ademas funciones que no le eran propias de su cargo, y de esa manera abusando de 
las mismas; logr6 constrefiir a varios ex alcaldes de un municipio del Sur de Bolivar, 
mintiendoles sobre la existencia de investigaciones en sus contra para, con el 
argumento de ayudarlos a evitar un posible encarcelamiento, obligarlos a pagarle 
sumas de dinero. Por lo tanto, el Despacho encuentra razonable imponer, CIENTO 
DIECISIETE (117) MESES de prisi6n, pena que sufre un incremento de DOCE (12) 
MESES en virtud del concurso de conductas punibles, arrojando un total de la pena 
a imponer de CJENTO VEJNTJ NUEVE (129) MESES DE PRISION. 

En este caso, la pena de multa con el mismo raciocinio y proporci6n que se dedujo 
en la de prisi6n, se tasa en ochenta y siete (87) salarios minimos legales mensuales. 

En lo que se refiere a la inhabilitaci6n para el ejercicio de derechos y funciones 
publicas, prevista tambien como pena principal, se individualiza en noventa y seis 
(96) meses. 

Como sanci6n accesoria, se impondra al acusado la perdida del cargo ptiblico como 
Jefe de Seguridad y/o el queen la actualidad se encuentra desempeiiando en la 
Fiscalia General de la Naci6n, toda vez que el ejercicio y poderes discernidos por la 
funci6n publica detentada tuvieron relacion directa con la ejecuci6n de la conducta 
punible atribuida (Ley 599 de 2000, articulos 43, ntim. 2!!, 45 y 52). 

DE LOS SUBROGADOS PENALES: 

No es procedente conceder a ELKIN ARNULFO PENA BERNAL la suspensi6n 
condicional de la ejecuci6n de la pena, pues la sanci6n privativa de libertad es 
superior a 4 afios, de manera que no se encorttraria satisfecho el requisite objetivo 
sefialado en el articulo 29 de la Ley 1709 de 2014.Ademas, el inciso 2 delartkulo 32 
de la misma legislaci6n, que modific6 el articulo 68 A de la Ley 599 de 2000 dispone 
que no procedera dicho subrogado penal para "quienes hayan sido condenados por 
delitos dolosos contra la Administraci6n publica", como ocurre en este asunto con los 
delitos por los que se le ha condenado. 

Tampoco es viable la prisi6n domiciliaria sustitutiva de la intramural por razones 
similares a las anteriores, pues conforme con la preceptiva del artfculo ~3 de la Ley 
1709 de 2014 se procede por el delito de concusi6n cuya pena minima es de 8 afios 
de prisi6n y, ademas, por tratarse de comportamientos dolosos contra la 
Administraci6n Publica, quien los comete se encuentra expresamente excluido de 
dicha sustituci6n, segun lo dispone el inciso 2 del articulo 32 de la citada normativa 
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Nose advierte la presencia de alguna de las circunstancias regladas en los numerales 2, 3, 4 y 5 de] articulo 314 de la Ley 906 de 2004, referidas a que el acusado sea mayor de 65 afios, se trate de una persona a la que le falten 2 meses o menos para el parto, que este en estado grave por enfermedad, dictaminado por perito oficial; ni se ha aduddo y menos demostrado, la condici6n de padre cabeza de familia, circunstancias que al tenor del inciso 3 del articulo 68 A, modificado por el artkulo 32 de la Ley 1709 de 2014, permitirian la sustituci6n de la ejecuci6n de la pena. 

De tal suerte que ELKIN ARNULFO PENA BERNAL debera purgar la pena impuesta en el estab]ecimiento carcelario que disponga el JNPEC para tales efectos. Librese en consecuencia la orden de captura respectiva. 

En merito de Io expuesto el Juzgado Primera Penal del Circuito con funciones de conocimiento de Cartagena de lndias, administrando justicia y por autoridad de la ley, 

RESUELVE: 

PRIMERO: CONDENAR a ELKIN ARNULFO PENA BERNAL, de condiciones civiles y personales ya conocidas a la pena de CIENTO VEINTINUEVE (12~) MESES DE PRISION, como autor y responsable de las conductas punibles de' CONCUSION y ABUSO DE FUNCION PUBLICA, multa de ochenta y siete (87) salarios minimos legales mensuales, e inhabilitaci6n para el ejercicio de derechos y funciones publicas, prevista tambien como pena principal, en noventa y seis (96) meses; Como sanci6n accesoria, se impondra al condenado Ja perdida del cargo publico como Jefe de Seguridad y/o el queen la actualidad se encuentra desempefianpp en la Fiscalia General de la Nacion, tal como se explic6 en Ia parte motiva de esta s.entencia. 

SEGUNDO: NO CONCEDER SUBROGADO PENAL ALGUNO, atenqjendo la expresa prohibici6n del art. 68 A del C.P., y, ademas por no cumplirse c~m los requisitos objetivo para la concesi6n de uno u otro mecanismo sustitutivqi ep consecuencia, ELKIN ARNULFO PENA BERNAL debera purgar la pena µnpuesta en el establecimiento carcelario que determine el INPEC para tales efectos. Librese Ia correspondiente orden de captura a efectos del cumplimiento de esta condena. 

TERCERO: DISPONER, a traves del CENTRO DE SERVICIOS JUDICIALES, rendir las informaciones necesarias a los organismos de seguridad del Estado para efecto de registro y control de sentencia~ de conformidad con Ios articulos 166 y 462 del C6digo de Procedimiento Penal, asi como enviar en su momento la carpeta al JUZGADO DE EJECUCION DE PENAS Y MEDIDAS DE SEGURIDAD que corresponda por reparto. 
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CUARTO: CONTRA esta sentencia procede el recurso de apelaci6n, la cual es notificada en estrados a los comparecientes. 

FREDY ANTONIO MACHADO LOPEZ 
JUEZ 
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1ST CRIMINAL COURT OF THE CIRCUIT WITH 
KNOWLEDGE FUNCTIONS CARTAGENA 

Cartagena, October 2, 2020. 

MATTER TO BE DEALT WITH: 

RAD:I I 00160990882015--0000 I 
1.N.21602. 

Next, once the Court in the previous hearing announced the sense of the conviction, 
the sentence is read, in which the penalty to be imposed on Mr. ELKIN 
ARNULFO PENA BERNAL, seivant of the Attorney General's Office, and accused 
of the crimes of CONCUSION and ABUSE OF THE PUBLIC SERVICE is 
individualized. The sentence is dictated once it has been noticed that there are no 
nullities in the process that affect or prevent such pronouncement. Let us see: 

FACTUAL BASIS: 

On July 9, 2015, the fonner mayors of San Martin de Loba, RODRIGO MORALES 
DIAZ, AQUILES MIRANDA SAIAZAR and JAIME AISIANT GIL, received an 
unusual and unexpected visit in their municipality, by two seivants of the Sectional 
Prosecutor's Office of Cartagena and a private individual named JOSE. The visit was 
led by ELKIN PENA BERNAL, and its purpose was to infonn the fonner mayors of 
an alleged summons from the Specialized Prosecutor's Office of Cartagena for a 
criminal investigation for mismanagement of health res o u r c es . 

In effect, the official, ELKIN PENA BERNAL, in his capacity as Chief of Security 
of the Sectional Prosecutor's Office of Cartagena, traveled to San Martin de Loba 
using a vehicle of the entity and was accompanied by a driver, JUAN CARWS 
MANCERA, assigned to the Sectional Directorate of Cartagena. With them, as 
mentioned before, was a subject named JOSE and the one who would later be 
identified as DEIWIN CASTILLO. 
Two very curious circumstances arose during the unusual visit. 

One, that the Prosecutor's Office had not authorized the displacement of its seivants 
as certified by the directives of the accusing entity and two, that the Police 
Connnander of San Martin depLoba, FABIAN SANCHFZ LEOPARDO, was 
instrumentalized since 
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He was asked for support with the notification and the police officer provided it, 
convinced that it was an inter-institutional collaboration. 

In any case, it is known that only JAIME AISLANT GIL was personally notified. 

The ex-mayors to attend or to comply with the supposed notification, moved to 
Cartagena on July 29, 2020 and for those days, PENA BERNAL was in contact with 

them, through a telephone number that the day of the visit to San Martin de Loba, he 
had given to AISLANT GIL. The servant of the Prosecutor's Office ELKIN PENA 
BERNAL and the subject known as JOSE, approached the fonner mayors and forced 
them to pay a sum equivalent to FORTY MILLION ($40.000.000.000.oo) PESOS in 
order to "collaborate" with their process. 

And, as the victims warned the petitioners, on the one hand, that they did not have 
that amount of money and, on the other hand, that according to the facts, they 
were not involved in the management of the health resources since they were 
transferred directly to the EPS and that those funds were not managed by the 
mayors; The agents of coercion changed their strategy as they went along and that 
is when PENA BERNAL ratified the demand, with the variant that the economic 
requests were justified in order to try to neutralize an imprisoned tesfigo who 
accused the ex-mayors of having links with paramilitarism before the transitional 
justice system. 

In the investigations of the Prosecutor's Office, aimed at establishing the sequence, 
dynamics and mechanisms used to make the undue economic demands, it was 
determined from which telephone lines such requests were made. The telephone 
numbers used are: 319-3209006, 350- 6849093, 317-6470663, 312-6042202 and 
301-6623375. 

In Cartagena, on July 30, 2015, although they did not deliver the 40 million pesos 
demanded, the former mayors did deliver to PENA BERNAL, a smaller amount: 7 
million pesos. The delivery was made inside a vehicle driven by PENA BERNAL, as 

testified by JAIME AISLAN GIL. Subsequently, the former mayors made consignments 
and drafts to EFRAIN RNEROS GONZALEZ with the entities BANCO DE BOGOTA 
and EFECTY, as was confirmed according to the selective database search. 

The referred consignments were made in the name of EFRAIN RIVERO GONZALEZ for 
the amounts of TI-JREE MILLION EIGHlY-NINE TI-JOUSAND SEVEN HUNDRED 
PESOS ($3. 089.700.oo), ONE MILLION NINE HUNDRED NINETY TEN THOUSAND 
THREE HUNDRED lEN PESOS ($1. 910,310.oo), FOUR MILLION NINE HUNDRED 
FOURTEEN THOUSAND F1VE HUNDRED PESOS ($4. 014,500.oo) and TWO MILLION 
NINE HUNDRED FORTY-EIGHT THOUSAND 
PESOS ($2. 948.000.oo), on August 6 and 10, 2015, respectively. 
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In relation to the telephone calls, it was confirmed that the flow of incoming and 

outgoing calls corresponds to one of the telephone subscribers of ELKIN PENA 
BERNAL (3193209006) and the receiver is the former mayor JAIME AI SLANT GIL 
in his subscriber (3114072901). In turn, from the number 3214322907 -which 

corresponds to the subject named JOSE- communication was also confirmed with the 
telephone subscriber of JAIME AISLANT GIL, and the same undue economic demands 
were made. 

Regarding the identification of the defendant, it is good to point out that ELKIN 
ARNULFO PENA BERNAL was recognized, through a photographic album by former 
mayors JAIME AISLANT GIL, AQUILES MIRANDA SALAZAR and the then 

Commander of the Police Station of San Martin de Loba, Intendant FABIAN SANCHEZ 
LEOPARDO, as the same person who was present in San Martin de Loba on July 9, 
2015. 

Identification that agrees with the statement of the driver of the Prosecutor's Office, 
JUAN CARLOS MANCERA, who, under oath, corroborated that indeed for the 
month of July 2015, he accompanied as a driver his coordinator, ELKIN PENA 

BERNAL, because he had requested it and the trip was made together with a friend of 
PENA BERNAL known as JOSE or Dr. 

And, witness JUAN CARLOS MACERA, added that he recognized him - JOSE - because 
he is a subject who frequently visits the facilities of the Prosecutor's Office in Cartagena. 

Finally, in the process it was also established that it was usual for fiLKIN PENA 
BERNAL to use the same modus operandi in terms of instrumentalizing his 
coworkers to make summons to some merchants in Cartagena. CESAR GABRlEL 
GOMEZ OSORJO gave a full account of one of these practices in his affidavit, and 
even showed a copy of the document in which PENA BERNAL claimed to be a 
judicial servant. 

ENE PRO 

It is about the citizen ELKIN ARNULFO PENA BERNAL, identified with the C.C. No. 

77.193.356 of Cartagena, born December 24, 1978 in Valledupar, lives in a common-
law marriage, has two children and is the son of ALIX BERNAL and ELKIN PENA, a 

lawyer and employee of the Sectional Prosecutor's Office of Cartagena at the time of 
the facts, he worked as a Security Coordinator. 

JUDICIAL QUALIFICATION: 

The Attorney General's Office charged ELKIN ARNULFO PENA BERNAL with two 
punishable offenses. One, CONCUSION (Art. 404 of the Criminal Code) and the other, 
ABUSE OF PUBUC OFFICE (Art. 428 of the Criminal Code). The criminal action 
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HETEROGENEOUS CONCURSJON. 
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The Prosecutor's Office also attributed to PENA BERNAL the generic aggravating 
circumstance provided for in Article 58 of the Criminal Code, paragraph 10, that is, 
the circumstance of greater punishability for having acted in criminal co-
perpetration. 

PROCEDURAL ACTIONS 

The indictment hearing: The indictment hearing was held on March 8, 2016. It 
was held before the Fifth Municipal Criminal Court of Bogota. The crimes for which 
ELKIN ARNULFO PENA BERNAL was charged are CONCUSION in concurrence with 
ABUSE OF PUBLIC OFFICE and with circumstances of greater punishability for 
having acted in co-participation (article 58 numeral 10) as co-perpetrator in the 
fraudulent modality. 

The indictment was filed on May 8, 2016 and the proceedings were heard by the 1st 
CRIMINAL COURT OF THE CIRCUIT OF CARTAGENA on June 2, 2016. 

The Indictment Hearing: 1he first session was held on July 1, 2016. At the time, 1he 
defense requested the nullity of the act of indictment because in the opinion of 1he 
judge the principle of non bis in idem was flagrantly violated since it was argued 1hat 
the CONVICTION contemplated ABUSE OF PUBLIC OFFICE. The Defense appealed 
the refusal to recognize the alleged substantial irregularity, and the hearing was 
suspended while the Superior Court of Cartagena defined the legal discussion. 

The Superior Court of Cartagena confinned the Court's refusal to recognize nullity 
in this case. The Court's decision dates from August 9, 2016 and it was warned 
that this was a matter that should be discussed in the oral trial because it was 
related to the defendant's responsibility. 

The indictment hearing was continued, once the issue of nullity was con finned by 
the Superior Court of Cartagena, and the indictment was formalized - and finalized 
- on April 28, 2020. 

ca a iasaeoWasheld on May 29, 2020. 

cie asoeO was held on July 2, 2020, September 4, 2020 and 
September 4, 2020. 
and on September 9, 2020. 

DEIASPRESENTATIVES: 

The evidentiary period in the oral trial was advanced in the hearings of July 2 4e, 
2020 and September 4, 2020. For this reason, the following is a summary of the 
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in July and then those of August. It is good to note that the parties did not enter into 
PROBATORY STIPULATIONS. Let us see: 

EVIDENCE TAKEN ON JULY 2, 2020: 

Documentaries: 

The Prosecutor, at the beginning of the hearing for being authentic documents, 
provided the following public documents: Resolution of appointment, minutes of 
possession and manual of functions of the server, ELKIN PENA BERNAL. The Court 
admitted this evidence in accordance with the precepts of article 425 of the C.P.P. 
for being authentic documents (Supreme Court of Justice, Rad. 46278 of July 1, 
2017). 

Testirooni al es: 

1.-Testimony of JOSE VICENTE COGUA ROJAS. 

He has a bachelor's degree, is an expert in dactyloscopy and has worked for the 
Prosecutor's Office in the Lofoscopia Group for 26 years with the CTI. He was in 
charge of verifying the identity of the defendant by means of a work order 
(dactyloscopic review, biographic data and matching). 

The witness was entrusted with the mission of verifying the identity of the 
defendant, in compliance with the arrest warrant against ELKIN PENA BERNAL. His 
laboratory investigator report FP J-13, dated March 7, 2016. 

Testimony of JAIME AISLANT GIL. 

He is an agricultural business administrator, 67 years old at the date of his sworn 
statement. He narrated the facts and in particular, what happened on July 9, 2015 when 
ELKIN PENA BERNAL showed up at his residence in the Police Patrol to notify 
him of a process against him, accompanied by the Commander of the Police of San 
Martin de Loba and another official. The notification was made in the noon hours 
and the summons was made to the Prosecutor's Office of Cartagena, on June 30, 2015. 
The process was said to be for embezzlement of health funds. 

That day two other former mayors were also notified, but they were not notified 
personally because they were not at their homes. Later, when they were on their 
way to Cartagena, ELKIN PENA BERNAL's friend, named JOSE, called them and 
summoned them to a cafeteria in the vicinity of the Prosecutor's Office. 

On July 30, 2015, they were loaded into a vehicle and shown the process. However, as 
RODRIGO MORALES DIAZ, one of the former mayors and lawyer, 
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warned that they were not involved in this process because in their position they 

did not administer health funds, as the money came directly to the EPS. 

On that understanding, the petitioners of the undue money changed the conditions and 
assured them that the matter was more serious because there was an accusation 
against them for being collaborators of illegal groups and that there was a witness 

accusing them. 

Witness AISLANT GIL made it clear that the initial request was for the amount of 
100 million, but the former mayors denied having the possibility of collecting that 

amount of money. 'TI1en they agreed on the amount of 40 MILLION PESOS and the 
payment to the extent of their possibilities. 

In spite of the "discount", they insisted on the immediate delivery of part of the money 
and therefore, they got 7 million pesos together with RODRlGO MORALES DIAZ and 

AQUILES MIRANDA SALAZAR. TI1e delivery was made in the vehicle and JOSE and 
PENA BERNAL were there, the latter was driving the vehicle. 

Witness JAIME AISLANT GIL assures that later, in the month of AUGUST, they were 
forced to wire 5 million pesos. The money was sent to EFRAIN RIVEROS and the 
consignment was made by JOSE DE JESUS RAMOS. Another 10 million pesos were also 
consigned in the name of EFRAIN RlVEROS. 

And, when AI SLANT GIL was asked why they gave money, he justified his behavior 
alleging that they tried to neutralize a scandal against his brother because he was in 
the middle of an electoral process since he was aspiring to the mayoralty of San 
Martin de Loba. With the loss of the elections, they did not bother them anymore. 

The witness made it clear in his affidavit that ELKIN PENA BERNAL himself 
wrote down his telephone number to stay in contact and he left it written down by 
hand in the subpoena as evidenced when the Prosecutor presented the document to him 
(Telephone 3193209006). 

He indicates that on many occasions PENA BERNAL called him to remind him 
of the commitment and insists that his brother's electoral process was his weak 
point because his fear was based on the fact that many innocent people have been 
harmed by the bandits. 

When asked by the Prosecutor if they found out if they actually had proceedings in the 
Prosecutor's Office, he said no and added that they were never summoned to any 
hearing. He also admitted having delivered 7 million, 5 million and 1 million. 

ina402 
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He confirms that he made photographic recognitions of both Mr. ELKIN PENA and 

the subject named JOSE and specified that on three occasions he met the defendant 

personally. 

Finally, he states that the transfers were made through BANCO DE BOGOTA and 
EFECTY and were made through NICOLAS JOSE LOPERA, who lent them the account. 

3.- Testimony of EDWIN FABIAN SAfiiCHEZ LEOP ARDO. 

He is a quartermaster of the National Police and has been with the police for 21 
years. He is currently working in the Department of Valle, but he also worked in 
Bolivar. He points out that in the municipality of San Martin he served as Police 
Commander from 2013 to 2015. 

He remembered exactly the facts related to this case because they happened in 

June 2015, and at that time he was transferred to the Municipality of Norosi 
(Bolivar). It happened that some gentlemen identified themselves with the 

•Fiscalia's ID card and asked him the favor of accompanying them to deliver some 

summons. 

He said that there were three officials. They did not have a vehicle because access to 
San Martin de Loba is by boat. He indicated that he only communicated with one of 
them. He accompanied them to th_e different addresses of the former mayors. He never 
got out of the vehicle and remembers that they only met Mr. AISLANT GIL and that 

at that time his brother was an aspirant to the Mayor's Office. 

In the other places they visited they did not find the people. He added that he 
knew the former mayors and that the one he had the most present was Mr_ JAIME 
AISLANT GIL. He explained that the person he contacted and asked for support, 
said his name was ELKIN. He pointed out that he never interviewed or heard from him 

again, until the Prosecutor's Office summoned him to Aguachica for a recognition or 
photographic identification diligence. TI1en he recognized him as the person who came 
to him and asked him for help to go to deliver the subpoenas. 

He warns that he did not make any note of the diligence in the entity's books. He 
insists that everything seemed normal to him and that is why he did not take any 
further precautions. 

The Defense asked him about his recognition of a person named ELKIN and was also 
asked about whether the Intendente had had contact with the former mayors. He 
confirmed his meeting with ELION and denied having listened to conversations or 
dialogues about economic demands. However, the Prosecutor in the cross-examination 
asked him to clarify if he had seen the delivery of the aforementioned summons and 
the witness ratified it. He said that he did witness it. 
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He is a servant of the Prosecutor's Office, is part of the protection group and has been 
linked to the prosecutor's office since 2005. He is in charge of the canine support unit. 
He has a bachelor's degree. 

He stated in his sworn statement that in 2015 he was also part of the protection 
group and was attached to the canine support unit and its coordinator was ELKIN 
PENA BERNAL. 

He explained that. among others, the functions of his coordinator were to be in 
charge of carrying out the different security scheme supports and security studies 
of each headquarters, but that it was not his function to carry out subpoenas since 
that was a matter outside his mission (it was not among his duties to carry out 
subpoenas). 

He referred to the fact that ELKIN PENA BERNAL once called him at the security 
office asking him to take a summons to a commercial establishment in the Bazurto 
Market in Cartagena. He is clear that his boss did not give him any further information 
or instructions. 

He goes on to say that he complied with the order to bring the subpoena. One of the 
workers served it, but was very reluctant to receive it. It was a summons signed by 

Mr. ELKIN. He indicated that he took a copy and kept the receipt of the subpoena. 
When he returned to the office. he let him know that he had received the subpoena, 
but he always remained suspicious, since it was not among his functions or his, that 
type of proceedings. 

1l1e Prosecutor asked the witness if he had delivered the subpoena to the Prosecutor's 
Office and if he remembered its content. The witness admitted having delivered the 
subpoena and said that the subpoena corresponded to ALVEiRO JIMENEZ and he 
was asked to ask on the second floor for ELKIN PENA BERNAL. 

In the practice of the testimony, the subpoena was entered as evidence. The same was 
signed by PENA BERNAL and addressed to JUAN CARLOS RAMIREZ dated June 16, 
2015. The summons was for June 18, 2020, at 9 am. and the summoning authority 
was the COURT OF THE NATIONAL SPECIALIZED TRANSITIONAL JUSTICE 
SPECIALIZED UNIT. 

The witness was also asked if he had had any problems with Mr. ELKIN PENA 
BERNAL, he referred to rumors that Mr. PENA BERNAL was going to take 
revenge. It was also said that he had traveled to the municipality of San Martin de 
Loba since his absence was noticed and ALEXIS AVILA had commented that he had 
notified him verbally. 
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And, he referred to a second subpoena in the name of ALVEIRO, a subpoena that should 

have been carried by ALEXIS A VILA, a protection agent, 

He says that during his time as coordinator, the meetings he had in the office were 

very noticeable. The difficulties with colleagues were due to the day-to-day 
schedules. 

The defense counsel cross-examined the witness about the summons in the 
Bazurto market and questioned the witness because if this action seemed 
suspicious to him why he did not object. The witness warned that he noticed the 
suspicion at the time of receipt and upon returning from the delivery is when he 

analyzed the situation. 

As to why he did not denounce these facts, he said that he was not certain or clear 
as to what the summons was about. The defense then asked him if he had 
witnessed when PENA BERNAL made monetary demands and the witness denied 
having witnessed such conduct by Mr. PENA BERNAL. Much less, about the 
summons of the Bazurto merchants. 

S.- Testimony of JORGE ARRIETA BERTEL. 

He is an employee of the Public Prosecutor's Office with about 15 years in the 
institution. He works in the protection area (since August 2005). In 2015, his 
immediate boss was Mr. ELKIN PENA BERNAL, as Sectional Coordinator Bolivar 
and Dr. MARY ELCY CANAS SILVA as regional leader. 

He explained that the Coordinator's functions were to carry out the scheduling of 
shifts, supervision of personnel at work stations and part of the security studies at 
the facilities. He said that he did not have judicial duties or attend to users or 
witnesses. 

As to whether he had had knowledge of corruption, the witness answered in the 
negative. At the time, in the Prosecutor's Office -his place of work- there had been 
some comments in which it was said that PENA BERNAL had lost some money 
from some politicians, but these were only corridor comments. 

He referred to the fact that HUMBERTO RANDIAL had made consignments to PENA 
BERNAL. 

He specified that he has not had any differences with the defendant, but only 
normal discussions about the scheduling or the accompaniment of detainees, since 
this was not the responsibility of this unit and should have been approved by the 
regional coordinator. 
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He said that when he returned he complained because he did not greet him and he told 
him that he did not do it because they were not friends or enemies. He said that he 

helped him sell a vehicle and made contact with FABIAN ARNEDO. 

He admitted that the acts of corruption he knew about against PENA BERNAL 
were all corridor comments. He ruled out denouncing PENA BERNAL for the issues of 
his management that he did not share because he was a management official, but 
he informed the regional leader and she never followed those orders. 

He was asked about RANDIAL and said that ELKIN PENA BERNAL asked him to 
deposit some money. That he al so knew about PE.NA BERNAL' s displacements to 
the south of Bolivar. 

Finally, and in response to the defense attorney, the declarant admitted that on some 
occasions he accompanied PENA BERNAL on commissions to the cities of 
Barranquilla, Magangue and Santa Marta. 

6.- Testimony of JUAN CARLOS MANCERA GUZMAhi. 

He stated that he has been working for the Prosecutor's Office in the protection area 
since I 999. He stated that in 2015, he was the escort of the Director of the Prosecutor's 

Office and driver. His immediate boss was ELKIN PENA BERNAL. He accepted to 
have traveled to San Martin de Loba in support of the Chief of Security ELKIN PENA 
BERNAL in 2015 without specifying the date. 

That day, his coordinator, ELKIN PENA BERNAL picked him up at 4:00 a.m. and 
in the vehicle was another person he called "el Dr.". They arrived at Banco Magdalena 
and in a chalupa they went to San Martin de Loba. 

l11ey spoke to the security guard because the prosecutor on duty was not there at the 

time. They told him that it was a security review. Then, they arrived to talk to the 
Police Commander and he accompanied them to hand out several summons. He 
warned that the Sectional Director was aware of the trip and they tr ave I e d in an 

official vehicle. 

The particular "Dr." had already come with PENA BERNAL and he drove to the 
Magdalena Bank. They arrived at noon in San Martin de Lobre PENA BERNAL let 
him know that a visit was going to be made to the headquarters, visits that are made 
every three months. The Prosecutor of the place processed them the compliment the 
same day. 

He stated that he did not know that subpoenas were going to be served. They arrived 
at the station and the commander assisted them. When the subpoenas were served, as 
he was in the back of the vehicle, he did not get out. 
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He made it clear that only one former mayor was present and therefore, the other 
summons were delivered to family members. He indicated that the defendant 
PENA BERNAL did go down and they were talking to the summoned person. He did 
not hear what they talked about. He confirms that PENA BERNAL personally spoke 
for two minutes or one minute. 

They spent about two hours in San Martin and after four in the afternoon they left 
Banco Magdalena for Cartagena. He made it clear that the Chief was in charge of 
managing the commissions and he had told him that there were no problems. 
However, the Commission was not paid in spite of the fact that there was a 
disagreement. 

He said that it is usual for security chiefs to be asked for subpoena support. It 
seemed to him to be a normal procedure. He has never had any problems with PEiiA 
BERNAL and is a friend of his because he is a "good boss". 

On the way back, the witness said that as he felt tired he handed over the helm to 
ELKIN PENA BERNAL as in Plato. They arrived in Cartagena at about I :00 am. 
He denies knowing of citations signed by the head of security. 

She admitted that in the Cartagena Prosecutor's Office there were comments that 
there were acts of corruption, but she was not aware that her boss had received 
money because they were only rumors in the corridors. She has no problem with 
her boss. 

In cross-examination he confirmed that he was an escort of the Sectional Director 
VICENTE GUZMAN and that he traveled in the Directorate's vehicle (KGF 9Zl) and 
that the director authorized the loan of the vehicle to go to San Martin de Loba. 

He was asked about the procedure for the payment of the per diems before the 
Administrative Director, Dr. IVAN MORALES. He states that they were not paid, 
supposedly because the authorization corresponded to Bogota. He explains that 
this procedure was not hidden at all (it was known to both the Administrative 
Director and the Sectional Director). 

The ombudsman referred to a letter in which PENA BERNAL complained to the 
Administrative Director for the non-payment of per diems and stated that the central 
level had been informed He explained that due to the vacations of the incumbent 
and the assignment of Dr. MARCELA YEPES, the latter, due to her multiple 
occupations, only received requests three days in advance. 

The defense questioned the witness as to whether the trip to San Martin de Loba 
had been made behind the back of the Sectional Director and the Administrative 
Director, and the witness denied this. 
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As to why in his interview he referred to Dr. as EFRAIN RIVERO, the witness 
denies such situation and does not know the reasons why such an annotation was 
made. 

And, he refers again to the fact that he was in the back of the vehicle and that one of 
the persons visited was a fonner mayor, but he does not remember his name. Of the 
conversation, he says that it lasted one or two minutes and that he did not hear any 
requests for money. 

He points out that in the tour almost no one spoke and in particular, PENA 
BERNAL and (a) El Doctor did not talk about the mission accomplished in San 
Martin de Loba regarding the notifications and he again described as no1mal to 
make notifications by the security coordinator when traveling to other 
municipalities. 

He denied any knowledge of corruption and said that what was heard were 
rumors. However, in his interview he referred to what was said against PENA 
BERNAL. 

Finally, regarding the cross-examination, he concludes that the Police Commander 
did get out of the car at the moment of notifying the fonner mayor and explains that 
he stood aside. But he clarifies that the Director of the Prosecutor's Office did not 
know that they were going to notify the fonner mayors and that the Administrative 
Director was in charge of endorsing the commissions, but he, as a subordinate, 
trnsted in PENA BERNAL's procedure. 

7.- Testimony of OSCAR DARIO TARQUINO BARON. 

He is a se1vant of the Attorney General's Office assigned to date to the 
Specialized Directorate against Drng Trafficking and has been working since 
2014 with the prosecutor's office. He specified that when he worked in the 
Directorate for Citizen Security (2014 to 2019) he worked as a verifier and 
analyst. 

In 2015 he was assigned a case that arrived at the Coordination of Criminal Analysis 
to support the Offices of the Directorate of Citizen Security and in which_, apparently, 
the infonnation repo1ied that a server of the Bolivar Sectional Prosecutor's Office ha:! 
made a request for money to some fonner mayors of a municipality in sou1hem 
Bolivar. 

It indicates that the official identified himself as ELKIN PENA BERNAL and his 
actions were carried out in the company of ano1her citizen. As it was said 1hat the 
former mayors had made money deliveries to them in a bank and in the company 
EFECTY, the investigation was based on a selective search in an open database and a 
selective search in a database of the different cellular telephone operators and money 
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They also traveled to the municipality of San Martin de Loba to conduct 
interviews and photographic album reconnaissance. He reiterates that the 
investigation began in September or October 2015. They interviewed some former 
mayors who reported irregular situations in which a servant made some demands for 
money that materialized physically or by consignment or transfer. The 
investigation addressed the analysis of telephony. 

The investigative acts were documented in reports. The investigation was carried out 
with comrade WILMER MENDEZ, but he acted as lead investigator. 

Based on the analysis of the non-formal source (first report), the Prosecutor's 
Office issued judicial police orders. The most relevant order corresponds to the 
delivery of information by the company VIRGIN of a number 319. Jn San Martin 
de Loba they conducted the interviews with the former mayors in which the 
economic demands made by Mr. ELKIN are reported. The witness affirms that 
the former mayors provided them with the receipts of the transfers made through a 
gentleman who did them the favor of consigning in Banks and the entity 
EFECTY. 

And, when the Prosecutor presents the report prepared by the investigator who renders 
this Statement, it is assured that Mr. JAHv1E AISLANT GIL gave them the summons 
that ELKIN PENA BERNAL brought them and two receipts of drafts made before the 
company EFECTY (August 6, 2015) and two proofs of consignment from the Bank of 
Bogota ( August JO, 2015). 

The Prosecutor also presented her with a report on a selective data base inquiry 
regarding DEWIN, a subscriber of CLARO and ELKIN PENA BERNAL, whose 
telephone belonged to VIRGIN. 

The report presents two parts, the first, dated December 21, 2015, issued by the 
telephone company CLARO and corresponds to the number 3214322907 and was 
the one used by Mr. DEWIN and from where he called Mr. JAIME AISMANT. The 
second one, corresponds to the telephone number 3193209006 and it is certified that it 
belongs to ELKIN ARNULFO PENAL BERNAL. 

The report included a Ii st of incoming and outgoing calls. It al so shows the number of 
calls made between JAIME AJSLANT GIL and PENA BERNAL. 

Mr. JAIME AISLANT GIL's number is 3114072701. 
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In his statement, according to the judicial police report, he gives the details of 
each call (day, time, duration of the call and how many calls were made in total). 
A total of 20 calls were made, according to the VIRGIN company. The reports 
had their annexes (response from the telephone companies). 

Regarding the EFECTY company and the money transfers sent to EFRAIN 
RIVEROS, the former mayors said that they used a third party for the transfers. The 
Report is dated January 21, 2016 and is signed by both the witness and his partner 
WILMER MENDEZ. The response was delivered by the EFECTY company in 
relation to the information provided by JAIME AISLANT in his interview. 

Once the two pieces of information were compared, it was determined that two 
transfers were made by Mr. JOSE DE JESUS RAMOS BERRIO to Mr. EFRAIN 
RIVEROS GONZALEZ. One transfer for $3,oro,700 and the other for $1,910,300. 
The two drafts were made on August 6, 2015. TI1e report included the attachments 
that correspond to the EFECTY documents. 

The witness TARQUINO BARON was asked about the judicial police work, 
corresponding to the photographic recognitions and exposed that in February 2016 
they moved to San Martin de Loba, receive interviews and perform the 
recognition. 

He recalls that AQUILES MIRANDA and JAIME AISLANT, managed to 
photographically recognize PENA BERNAL as the person who had made the 
economic demands. The aforementioned report is dated February 11, 2016. 

Finally, regarding the answer as to why the per diems were not recognized to the 
servants of the Sectional Prosecutor's Office of Cartagena, the witness pointed out that 
a certification issued by JORGE EDUARDO ROJAS PlNZ6N, National Director of 
Protection, was obtained and dated January 25, 20 l 6 (via email). The report of the 
National Protection Directorate has an equivocation, but the correct date is the date of 
the mail. It .was argued that I had consulted the national leader and she stated that the 
commission had not been authorized for July 13 and 14, 2015. 

The telephone subscriber of Mr. AIS LANT GIL was inquired about and corresponded 
to the CLARO telephone company. 

A supplementary question was asked about the photographic recognition 
procedures and the witness clarified the manner in which the procedure was 
carried out. 
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He is a technologist in Criminal Investigation. He works for the Special 
Investigation Unit. He has been working in the Prosecutor's Office for about 8 
years, but before that he worked for the DAS. He has been a Technical 
Investigator and has performed Judicial Police activities. He was working in the 
Delegate for Citizen Security (year 2015). 

In the Delegate for Citizen Security he acted as a verifier and knows the reason for the 
summons since it corresponds to a case advanced by the Delegate for Citizen Security. 
He says that a complaint was received from the Sectional of Bolivar and he supported 
his colleague TARQUINO. His work consisted in confirming or denying the 
information received. 

Regarding the activities carried out, he reports that interviews, photographic 
reconnaissance, inspection of places and selective search in the database were 
conducted. He recalls that the investigation pointed to an officer of the Bolivar 
Sectional. His Judicial Police activities were documented. The investigated employee 
of the Prosecutor's Office responded to the name of ELKIN ARNULFO PENA 
BERNAL and adds that he was even responsible for his capture. 

And with respect to the investigation work, he recalls having requested 
information from a bank and, in order to clarify, he asked to be shown the 
document to refresh his memory. 

The report dates from April 25, 2016, and corresponds to a selective database search 
at Banco de Bogota. It was determined the existence of a wire transfer in the name of 
EFRAIN RIVEROS for $.4,914500, the transaction was made on August 10, 2015. 
The person in charge of making the transfer was identified as JOSE NICOLAS 
LOPERA MONTOYA. A selective database search was also performed in the 
CLARO Telephone Company. TI1e search showed that the cell phone number used 
corresponds to 321432 2907. 

Another of the activities carried out was a photographic reconnaissance. He recalls 
having carried out a photographic reconnaissance procedure, in which AQUILES 
MIRANDA, JAI:ME AISLANT and an official named JUAN MANCERA participated. 

The Defense asked about the reconnaissance and especially about the persons in 
charge of such reconnaissance and was emphatic in clarifying that the investigator 
TARQUINO did not participate in this diligence. Furthermore, he clarified that only one 
person carried out the reconnaissance since the others were not found. 

na402 
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He ended his sworn statement by concluding that he does not know the 
acknowledgments made by his colleague OSCAR T ARQUINO but that in his exercise 
JAIME AISLANT GIL acknowledged DEWIN CASTILLO. 

EVIDENCE TAKEN ON SEPTEMBER 4, 2020: 

Testimony of SORLEY SUAREZ ARIZA. 

She is an investigator for the Attorney General's Office. She has been linked to the 
Prosecutor's Office for 8 years and was previously linked to the DAS for 10 years. 
She is a Systems Engineer. She regularly perron11S analysis activities of telephone 
subscribers. 

In 2015 and 2016, he w01ked in Seguridad Ciudadana (he wotked in that unit 2014-
2019). He knows the reason for his sworn statement but does not remember precisely. 
He indicates that it was a Link analysis. 

And, in the development of the Swearing, the witness was presented with the report 
She acknowledged her signature, the content of the document and its date: April 23, 
2016. The purpose of the diligence -Report- was to perform link analysis and 
illustration of call flow for telephone subscribers 3114072901, 3Z14322907, 
3193209006 and3126042Z0Z. These are the results obtained from these inquiries: 

• Subscriber 3114072901, the operator reported as owner Mr. JAIME 
AISLANT GIL from San Martin de Laba (Bolivar), with activation date 
September 29, 2004 and with an active status for that date. The record of 
incoming and outgoing calls (2 files). From July 1, 2015 to September 3 0, 
2015 and from October 1, 2015 to January 15, 2016. 

• Subscriber 3214322907, the operator did not report biographical data, with a 
record of incoming calls (2 files) from May 25, 2015 and ends July 31, 2015 
and August 1, 2015 and ends November 25, 2015. Outgoing calls: from May 
25, 2015 to July 31, 2015, and August 1 °-, 2015 and ends on November 25, 
2015. 

• Subscnber 31932090006, owner ELKIN ARNULFO PENA BERNAL, who 
presented as additional number 312604ZZ02. Activation: August 24, 2014. 

• Subscriber 3 126042202, in the name of ELKIN ARNULFO PENA BERNAL, 
active since January 9, 2008. There is a change from prepaid to postpaid. 
Activation date March 22, 2014. Unlimited plan. Submits a registration 

Dl-•·-S--·· • H-i.-H.-H 8.MJ--- t'-HG fSr.-•. -JffG 



Bates #000184

ELKIN ARNULR) l'ENA BERNAL 
CO~CUSION and ABUSE OF PUBLIC SER\'ICE. 

RAD:1 10016099088,015-l)OOOI 
NJ. 21602. 

Incoming calls: April 29 and July 28, 2015, and from July 9 to October 8, 2015. 

Outgoing calls: May 9, 2015 and May 28, 2015. 

TI1e flowchart or call traffic that was presented with the telephone subscriber JAIME 
AI SLANT GIL with the other telephone subscribers is detailed. 

FLOWCHART TELEPHONE SUBSCRIBER 3114072901 

The analysis consists of several cellular numbers, so we have that the calls for 

3ll40729D1, has 4,214 records, with start date July 1, 2015 to January 15, 2016. 

The analysis with the lines under study 321 432 2907 and 3193209006. We have 
that with respect to 321432Z907 there were 40 incoming calls and 30 outgoing 

calls, and with the telephone number 3193209006, there were 21 incoming calls 
and 4 outgoing calls. 

After the above, a table is made where the detail of the calls is made, and both the 
number of the line and the type of calls, their date, time, duration and receiver are 
specified. In addition, whether they are incoming or outgoing calls and the 

location of the telephone subscriber. 

The above flowchart reflects and shows the call flow of the telephone subscriber 
3114072901, who is the receiver of the calls and the originator of the call and, in 
this case, the caller is 3190132019. 

The witness sufficiently explained the flow charts or call traffic between the telephone 
subscribers of the defendant and those of the victim JAIME AISLANT GIL. All this to 
conclude that the graph is the reflection of the fact that there was communication as 
denounced by the victim. The chart shows the exact date of the communication, the 
number of incoming and outgoing calls for each of the telephone subscribers analyzed 
in particular. In the report prepared by the witness, the traffic of the calls is very well 
graphed. 

10. Testimony of JENiFY PAOLA URREA ROMERO. 

She is a psychologist. She has been working for the Prosecutor's Office since 2012, 
previously she was assigned to the DAS. TI1e witness was in charge of carrying out the 
TELEMATTC ANALYSIS AND CONTROL, consisting of telephone interception of 

telephone subscribers 3126042202, 319320906, 31764 70663, 3506949903 and 
301623375, according to the order of the Prosecutor's Office (monitoring, listening 
and analysis). 

in a 4 0 2 
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He acknowledged the report presented by the Prosecutor in her interrogation, 
which corresponds to the analysis of the interceptions. The report dates from 

February 11, 2016. The object of the commissioned task, corresponded to the 
interception and analysis of such communications. The result is contained in 3 
DVDs (authenticated and integral part of the affidavit) and a synthesis of the most 

relevant aspects of the communications was prepared. 

The witness carried out the exercise of comparing the summaries with the 
interception recordings and for this purpose, the audio of the interceptions was 
listened to at the oral trial hearing. 

From the numbers monitored we conclude that: 

• The telephone subscriber 3126042202, according to the interception, belongs to 
to ELKIN ARNULFO PENA BERNAL. 

• TI1e telephone subscriber 3176470663, according to the interception, belongs 
to ELKIN PENA BERNAL, who states that he is the Chief of Security of the 

Bolivar Sectional. 

• TI1e telephone subscriber 319320906 a.unfog to the interception belongs to 
to ELKIN PENA BERNAL 

• The telephone subscriber 3506949903 no records, no calls, no messages and no 
DVDs were presented. 

The telephone subscriber 30162337S belongs to a minute company, no 
illegal work is carried out, therefore no DVD was presented. 

It is concluded that the lines that presented records and that were saved on DVD are: 
3126042202, 319320906 and 3176470683. 

In one of the audios ELKIN PENA BER JAL identifies himself as the Chief of 
Security of the Prosecutor's Office. In the second audio he refers to surveillance posts 

and to schedule a meeting at the end of the month. 

In another audio they speak of having made contact with these people, they refer to 
surveillance posts and of not wanting to make everyone look good (they refer to 
surveillance contracts). 

A third audio was also heard in the hearing in which ELKIN talks to RAFAEL 
CARABALLO, about a guy who left for a cruise to the Caribbean Islands and who 
left without warning. ELKIN states that he is ready and that he is leaving without 
warning. 
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mockery and quality. There is talk of dissolution oft he company and that is why it is 
really necessary to proceed quickly. 

Then another audio was heard in which they speak in coded language. They say that they 
are going to send a messenger and that after that they will know if they are going 
to play the game. ELKIN comments that the manes say that several times they 
have been invited to play and the people have not liked them. 

In another audio dated December 18, 2015. ELKIH says, among other things, that 
he is going to a little meeting with some guys and that last night he told them 
some things and they just quoted him at one point. 

In a new audio, ELKIN reveals that he is staying in a hotel in the Bosque, near 
Coca-Cola and they meet in Kokorico. In another audio, he talks about the tool he gave to 
save. At the same time, he talks to CAROLINA, and informs that he has just been 
called from the office. 

Another audio in which mention is made of a magistrate arriving and to be picked 
up. From a friend of McDonald. That this is a fact and that on Monday they make 
the disbursement of fixed term and that they gave him an assignment of 
inheritance rights or they endorsed it to him. He ends by saying that it is better not 
to talk here. 

The following audio corresponds to a conversation with a woman in which 
EFRAIN is mentioned, and where he promises not to do any more favors to 
anyone else because he "sucked". They talk about the capture of a certain alias "El 
Fito de Amberes". 

Finally, ELKIN talks to an unknown man and lets him know that he has no money. 
He refers to a strategy regarding a lawyer and that they told him that "it is in the 
budget" and threatens to send the entire public administration group. 

QF THE PARTIES QF IRE PARTIES· 

OF THE PROSECUTOR'S OFFICE: 

The Prosecutor begins her intervention, concluding that in the process it was 
proven beyond reasonable doubt both the materiality of the accused crimes, as 
well as the responsibility of the defendant. She expresses that PENA BERNAL 
has been fully identified in this trial by the witness JOSE VICENTE COGUA and 
his quality of public servant has been recognized, with the documents that entered the 
oral trial and in which it is stated that the defendant is a protection agent assigned to 
the Attorney General's Office of the Nation. 
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As for the crimes for which PENA BERNAL was accused, he indicates that the crime 
of CONCUSION was proven to have been committed because, abusing his position 
and his function as a servant of the Attorney General's Office, he constrained or 
demanded from the former mayors of San Martin de Loba, Messrs. RODRIGO 
MORALES, AQUIIES MIRANDA and JAIME AI SLANT GIL, a sum of money for the 
following crimes 
40 MILLION PESOS, in exchange for helping them to keep an alleged witness from 
testifying against them. The alleged witness claimed that the former mayors were 
financiers of paramilitary groups. 

In this action, the defendant visited the former mayors at their residence in San 
Martin de Lob a, on July 9, 2015, and gave them summons to appear in Cartagena 
on July 30, 2015. The truth is that he only personally delivered the summons to 
JAIME AI SLANT GIL since the other former mayors were not at their residences. 

The subpoenas in this case were left with third parties, as accredited by the Police 
Intendant, FABIAN SANCHEZ IEOPARDO and JUAN CARLOS MANCERA, the latter 
traveled as a driver in the company of a private individual. The Intendant guided them 
to the residences where the subpoenas were delivered. In his testimony JAIME 
AISLANT GIL explains that he received the summons in his hands from the official 
ELKIN PENA BERNAL, and wrote down with a pencil on the same document, the 
telephone number 319 320 9006. 

Witness JAIEM AISLANT referred to how he and his fellow former mayors were 
subjected to the demands made by ELKIFi PENA BERNAL and the pressure they 
exerted, he and his partner because he needed the money for that same day. He even 
showed them a process in which there were irregularities in health and that 
corresponded to the municipality when they served as mayors, but Dr. RODRIGO 
MORALES, let them know that such a possibility was impossible because the money 
was delivered by direct transfer and that is when they are given to know the false 
version of the process in the transitional justice. 

AISLANT GIL was asked if such investigation existed and the witness denied such 
fact, but they agreed to the blackmail on the understanding that it was not convenient 
for them to be involved in a scandal, since they were in the middle of the political 
campaign of one of their brothers -FIRUS AISLAN GIL-. 

The Prosecutor referred that the day before the summons, on July 29, 2020, the 
defendant contacted AISLANT GIL, and this was corroborated by the investigator 
OSCAR TARQUINO, in the call log. Then, on July 30, they met in a cafeteria before 
arriving at the Prosecutor's Office and boarded a vehicle where ELKIN PENA 
BERNAL and the person who introduced himself as JOSE were present and made the 
request or economic demand, and that the delivery should be made that same day. 
The victims agreed, although it was up to their relatives to go to them, achieving 
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7 million in cash and delivered the money that same day in the afternoon to ELKIN 
PENA BERNAL. 

They also made 4 drafts, and this was proven with the testimony of OSCAR 
TARQUINO, in the month of August 2015. Mr. JESUS RAMOS drew on behalf of 
EFRAIN RIVEROS, the sum of$3. 089.700 and $1. 910. 300. Total: 5 million pesos. 

And, from Banco de Bogota to Mr. EFRAiN RIVEROS, in the month of August 2015, $4. 
914. 500 and $2.948.000 were drawn on him, by Mr. JOSE NICOLAS LOPERA, 
drawings as a result of ELKIN PEiiA BERNAL's demands, requests that he continued to 
make by telephone calls. 

After the first delivery, the subject who identified himself as JOSE also made calls. 

The witness, JAIME AismN GIL, recognized in a photographic album both ELKIN 
PENA BERNAL and "JOSE", this last person the Prosecutor's Office identified as 
DEWIN CASTILLO. The money deliveries are proven, the economic demands of the 
public servant in exchange for help in a non-existent process of transitional justice, for 
a total of 40 million pesos. It was proven that the sum of 7 million pesos was 
delivered in cash and drafts through EFRAIN RIVERO for the sum of $12,862,500, 
for a total of $19,862,500. 111at money delivered by the victims, entered the sphere of 
ELKIN PENA BERNAL. 

The Prosecutor's Office proved that this sum of money was delivered and collected, so 
the testimony of JAIME AISLANT GIL and the investigator who, in the selective 
search in the database of telephone subscribers and calls, proved the existing telephone 
relationship between ELKIN PENA BERNAL and JAIME AISLANT GIL, gains 
credibility. 

Regarding the ABUSE OF PUBLIC OFFICE with sufficient evidence, in the oral trial it 
was demonstrated that the defendant, public servant, abused and took advantage as 
security coordinator of the Prosecutor's Office in Cartagena, who deceived his 
partner JUAN CARLOS MANCERA to drive him to San Martin de Loba and in the place, 
he delivered some summons. However, ELKIN PENA BERNAL never actually told 
them that they were going to serve these subpoenas. He made the Attorney General's 
Office believe that he would travel on a date that he did not, so the payment of the 
commission was not made because it was not authorized for being 
extemporaneous, maneuvers that were uncovered because he was not exercising 
the functions of his position but abusing that public function. 

And, it was not the first time that the defendant made these citations without having 
such a function as declared by CESAR G6MEZ OSORIO and JORGE ARRIETA, 
who were subordinates of ELKIN PENA BERNAL, and it was demonstrated by the 
Prosecutor's Office the 
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multiple calls between "JOSE" and PENA BERNAL because the selective search 
confirmed the veracity of JAIME AISLANT GIL's statement, constrained by an 
economic requirement. 

The telephone interceptions made by the tesfigos JENNY UREA and SORLEY 
SUAREZ, clearly show the actions of ELKIN PENA BERNAL. In addition, in one of 
the calls reference is made to EFRAIN who may coincide with the person to whom the 
money transfers were made, and everything makes the initial theory more probable, 
having fulfilled the promise of opening arguments the existence of the crimes of 
CONCUSION and ABUSE OF PUBLIC FUNCTION and the responsibility of the 
defendant was proven. What follows is a guilty verdict. 

PUBLIC MINISTRY: 

The Delegate of the Public Prosecutor's Office considers that the evidence presented at 
trial does not give rise to doubts, since a degree of knowledge has been forged as to 
the defendant's responsibility. The objective and subjective typicity is accredited, 
in accordance with the factual framework of the accusation, and after examining 
the evidence, there is no doubt about the structural topics of the conduct. The facts 
are so clear from the evidentiary perspective that there is no doubt whatsoever. 
The incriminating basis dates back to 2015 and, ELKIN PENA BERNAL is involved as 
a servant of the Prosecutor's Office. In this case, he used time, resources and means 
to travel without authorization from Cartagena to the municipality of San Martin 
de Loba. Then, while there, he contacted former mayors and approached them, 
telling them about possible mismanagement of health funds that could lead to 
criminal investigation and the intention of a member of armed groups to testify 
against them before the transitional justice system. l11e defendant demanded a 
sum of money, as corroborated by documentary and testimonial evidence. 

In effect, it was accredited that Messrs. JAIME AISLANT, RODRIGO MORALES and 
AQUILES MIRANDA agreed with the defendant, in order to satisfy their 
economic demand and prevent an alleged witness from not testifying against them, 
as paramilitary collaborators, he demanded them the sum of 40 million pesos. The 
facts have their starting point on July 9, 20 I 5, when the public servant went to the 
south of Bolivar with state resources and used a vehicle with the purpose of 
communicating a supposed judicial appointment, used to create situations that 
were not true, and a first disbursement for 7 million pesos was made to them on 
July 30, 2015. 

This sum of money was received by the third party whom the Prosecutor's Office 
identifies as JOSE, and other payments were made in favor of EFRAIN RJVEROS, all 
of this as a result of the economic demands made through telephone calls. The 
technical evidence shows very revealing aspects such as the number of calls made to 
Mr. JAIME 
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AISLANT GIL, prolonged in time and that corroborate the motive of the economic 
demands. In addition, the communications traffic is presented within the period 
and the factual context in which the illegal boarding of the server took place. 

Finally, the delegate of the Public Prosecutor's Office stated that the statute of 
limitations should be increased by half and that, in the event of a conviction and in 
order to ensure the coercive collection of the fine penalties, the first copy should 
be sent to the coercive jurisdiction of the Cartagena Sectional Judicial 
Administration Department. 

THE DEFENDER: 

He requests that the sentence be acquitted due to the existence of reasonable 
doubt, contrary to what was stated by the Prosecutor and the Public Prosecutor's 
Office, since the requirements established for a conviction are not met. He admits 
that, although the existence of a punishable conduct and the responsibility of ELKIN 
PENA BERHAL was accredited, he is surrounded by doubt, if the standards of 
knowledge beyond reasonable doubt regarding a punishable conduct and 
responsibility are taken into account. 

As for the identity of PENA BERNAL, he considers that it was not proven that the 
person being prosecuted is the one who carried out the punishable conduct. It is 
evident then that the burden of proof con-esponds to the Prosecutor's Office and in 
this case, it consists of demonstrating that PEN A BERNAL is the same person 
who made the demands given that in the accusation it was stated that the 
defendant made demands to some persons and, however, it was only subordinated 
to what was said by Mr. JAIME AISLANT. 

According to the defense, the prosecution has the burden of demonstrating that 
ELKIN PENA BERNAL is the one who made the economic demands and not another 
person. In the trial it was demonstrated that Mr. JAIME AISLANT GIL, in the 
municipality of San Martin, was presented by the Police Commander with two people 
and one of them identified himself with the name of ELK1N and even though the 
defendant is identified as ELKIN PENA BERNAL, it must be demonstrated that the 
person who went to the municipality of San Martin de Loba, together with another 
person called "JOSE". 

The defense reiterates that it cannot be affinned that the ELKIN who showed up in 
San Martin de Loba and who was in the car when he received the money, is 
precisely ELKIN PENA BERNAL, since the witness does not know the 
perpetrator and the Prosecutor did not present the victim with the corresponding 
photographic recognition, which is an integral part of the testimony of the 
recognizer. 
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He insists that the evidence practiced in the trial is not sufficient to prove that the 
ELKIN who went to the municipality of San Martin de Loba and the one who was in 
Cartagena, is the same ELKlhi PENA BERNAL. 

Again he referred to the fact that ELKIN could be any person, and it is clear that 
the witness JAIME AISLANT GIL has no reliable proof that ELKIN and JOSE are the 
person being prosecuted, there is no evidence to prove it, because when the 
witness does not previously know the agent, a photographic recognition is made. 
The Prosecutor's Office made a photographic recognition, but never presented the 
witness with the photographic recognition record, and this is an integral part of the 
testimony of the recognizer, and it was not introduced in the trial, therefore, there 
is no reliable evidence and therefore this recognition is not valid, because there 
was no direct accusation. With the statement of JAIME AISLANT GIL it was only 
corroborated that a person made economic demands and that for that ELKIN that 
he mentioned so many times, to be ELKIN PENA BERNAL, no type of pointing was 
made, and the testimony of the intendant EDWIN FABIAN SANCHEZ LEOPARDO, is 
not valid because he did not witness any type of demands. 

This police officer also said that a person by the name of ELKIN approached him and took 
him to various places, but he was not photographically recognized. 

The testimonies of the companions are irrelevant because they have no relation 
with the facts since these testimonies do not refer directly or indirectly to the 
factual, since the criminal law is of act and not of person, he is not being judged 
for what he is, but for what he did Mr. MANCERA's testimony on the punishable act 
does not serve to point out the defendant. The defense attorney concludes then that 
the doubt is valid since the connecting thread was short - the connection was short 
- between the proven facts between Mr. ELKIN and the defendant. 

There is another fact indicated by Mr. JAIME AISLANT GIL who says that an 
ELKIN PENA made economic demands. But it cannot be established that this 
ELKIN is the same ELKIN, there is also an omission on the part of the Prosecutor's 
Office in the link analysis, since it was never established with certainty standards, if 
these telephone numbers were used by ELKIN PENA BERNAL. The conversations 
that were presented do not correspond to the number related by Mr. JAIME AISLANT 
GIL, the standard of knowledge beyond any doubt was not demonstrated. It was not 
demonstrated that the ELKIN mentioned is ELKIN PENA BERNAL. He concludes 
requesting the acquittal of his legal godson based on the principle of in dubio pro 
reo. 
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Article 381 of the C.P.P. warns that in order to issue a conviction, it is necessary to have 

knowledge beyond any doubt about the crime and the criminal responsibility of the 
accused. In this case, this knowledge was obtained, in that ELKIN PENA BERNAL, 
employee of the Sectional Prosecutor's Office of Cartagena on the date of the facts, 

incurred in CONCUSION and ABUSE OF PUBLIC OFFICE. In the same sense, a 
precept of the governing norms, Article 7 of the C.P.P., in its 4th paragraph, 
establishes that in order to issue a conviction there must be conviction of the 

criminal responsibility of the accused, beyond any doubt. 

In turn, it cannot be overlooked that article 448 of the C.P.P. highlights the 
importance of consistency. The precept states that the accused may not be found 
guilty for facts that do not appear in the indictment, nor for crimes for which 
conviction has not been requested. 

And, following in this order, Article 372 of the C.P.P. defines that: "The pmpose of the 

evidence is to bring to the jtrlge's knowledge, beyond all reasonable doubt, the facts 
and circumstances of the trial and the criminal responsibility of the accused, as 
perpetrator or participant". 

In this case, the most convincing, certain and credible evidence is the testimony of 

former Mayor JAIME AISLANT GIL (VICTIM in this case). With that testimony alone 
the CONCUSSION attributed to PENA BERNAL is proven and let us remember 
that in recent providence of our highest Court (Supreme Court of Justice, Criminal 
Chamber, Sentence SP-16841-14 of December 10, 2014. M.P. Fernando Alberto 
Castro Caballero), authoritatively states that, if the statement given does not 
involve internal or external contradictions in relation to other means of conviction, 
it may lead the judge to know, beyond reasonable doubt about criminal liability. 

We say this because the defense misses the fact that the testimony of the other former 
mayors has not been heard. But, as it is known. AISLANT GIL is not the only 
evidence in this matter and the complexities of the process prevented the attendance 
of the burgomasters. 

Well, ELKIN PENA BERNAL was accused of having forced and requested undue 
money from some former mayors of San Martin de Loba, a municipality in the south 
of Bolivar, and in the process, it was precisely proven that PENA BERNAL went to 
that municipality and delivered an adulterated summons that forced RODRIGO 
MORALES DIA.l.;AQUILFS MIRANDA SALAZAR andJAIMEAISLANGILto goto San 
Martin de Loba, a municipality in the south of Bolivar, and that the forn1er mayors 
were forced to go to San Martin de Loba. 
to Cartagena. 
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Once the victims arrived in Cartagena, PENA BERNAL made the fmancial request to 
the fonner mayors, which he set at FORTY MILLION PESOS ($40,000,000.oo). 
The health care system has been affected by the irregular management of health care 
resources and then, when the 
The fc;mner mayors were unaware of this action, the condition that motivated the 
econ~mic demand changed, as he told them that their collaboration consisted of 
mediating before a witness who linked the former mayors to paramilitary groups 
or groups outside the law, and that the process con-esponded to the Transitional 
Justice. 

In Caytagena, a first installment of money was made effective at the end of July 
2015, amounting to SEVEN MILLION PESOS ($7.000. 000.oo). Subsequently, 
by the pressure of telephone calls, other deliveries were made to bank through 
consiations and wire transfers. 

In the process the identity of the defendant was established and this circumstance 
is indisputable, in spite of the questions raised by the defendant's defense counsel. 
The i~entification is complete because in a convincing manner and with excellent 
convittion, the defendant and victim, JAIME AISLANT GIL, identified him directly 
and even mooe known - with all the circumstances - the way in which the facts 
were presented. AISLANT GIL's version is concordant, coherent and coincident 
with the other technical and testimonial evidence. 

And, of course, PENA BERNAL was interested in making himself visible and showing 
himself. 

I 
The 1c.onomic demands were a constant over time, since through bank consi 
ation~nmd drafts through entities providing this service, other payments were 
obtained in favor of the active subjects. The amounts delivered give a total of 
$19,862,500. 

JENI\W PAOLA URREA ROMERO and SORLEY SUAREZ ARIZA, were 
I 

They &vere in charge of verifying the flow of calls or call traffic between the 
defendant and the victim JAIME AISLANT GIL. The witnesses with sufficiency and 
veiy well oriented in their reports, from the victim's telephone, registered the 
incoming and outgoing calls, with which it is possible to confinn the link of the 
defendant with the telephone line, not only because it is certified by the 
communications company but also because in the interceptions it is registered in 
audio when the defendant presents himself and makes his name and identity 
known. 

The reports of these two investigators, we insist, specify the traffic of calls 
between the victim and the defendant in such a way that they strengthen 
AISLANT GIL's statement that he had been forced to deliver money and there is 
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no dispute as to the consistency of his version and PEiiA BERNAL's commitment to 
these charges. 
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TI1e voice of the investigators OSCAR DARIO TARQUINO BARON and WILMER 
ENRIQUE MENDEZ MORENO is also convincing, since they carried out a selective 
search in a database and other investigative activities, confirming that the 
consignments and transfers made by the former mayors to the defendant, through a 
person named EFRAIN RIVEROS, were indeed true. 

In the section that analyzes what was said by the witnesses individually, the 
specific details of these findings are specified, and in this section of the 
considerations, we analyze the evidence as a whole. 

It is concluded, evidentially, that PENA BERNAL constrained JAIME AISLANT GIL 
and the other former mayors to deliver some money in an undue manner and that he 
made use of what is known in the doctrine as "menWs" with respect to the crime of 
CONCUSION. 
publicae RO>statis", an element that leads the victim to surrender to the claims of the 
agent. Recall that AISLANT GIL told us that his brother aspired to the mayoralty of San 
Martin de Loba and that he could not expose the image of his collateral on the 
occasion of 
to this electoral process. 

The means used by PEiiA BERNAL had this suitability and power because the victims 
easily understood that they had no alternative but to give in to the defendant's 
demands (subjective element that is predicated on the victim). 

The elements of the punisl1able offense of CONCUSSION are: 

1.- The qualified active subject, in this case, is required to be a public servant. It is 
proven that PENA BERNAL was one. Documentary evidence was provided of his 
appointment resolution, possession certificate and the servant's manual of 
functions. His coworkers also recognized him as a public servant of the Sectional 
Prosecutor's Office of Cartagena on the date of the facts. 

2. The governing verb, which is determined as "abuse' of the position or function. 
In this case, the disrepute of the Prosecutor's Office is produced with the absurdity 
of such action, since one of its servants, without being authorized, tries to take 
advantage of his condition as a member of the accusing entity. 

The execution of some of the following actions: a) To constrain, b) To induce and 
c) To request. In this case, it was specific in constraining because there was a 
threat against the former mayors of the consequences of a non-existent process 
and PENA BERNAL made them see that, with his intervention, he would 
influence in their favor. 

4.- TI1e purpose consisting of getting someone to give or promise money or some 
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undue advantage to the same server or to a third party. The purpose was obtained 
because 
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AISLANT GIL personally delivered money to them in Cartagena and later, by 
means of money orders or consignments, more funds were sent as payment for the 

economic demands. 

5.- The existence of a causal relationship between the action of abuse of the 
condition or function by the servant and the effort to obtain a benefit that is not 
owed by the one who is the subject of the intimidation. This requirement appears 

determined by the displacement of the defendant to the South of Bolivar and for 
personally contacting AISLANT GIL and leaving notification to the other former 
mayors, who, impacted by the verisimilitude of the threat, had no other option but to 

deliver their resources to the public servant who forced them to contribute in an 
undue manner. 

In turn, the crime of ABUSE OF PUBLIC FUNCTION, is typified in article 428 of 

the Criminal Code and attempts against the legal good of PUBLIC 
ADMINISTRATION, and consists in that a public servant abuses his position and 
performs public functions different from those that legally correspond to him. In this 

case, ELKIN ARNULFO PENA BERNAL, totally exceeded his functional 
attribution since he elaborated and signed citations knowing that his functions were 
very different from the judicial ones. 

PENA BERNAL's position was that of Chief of Security and it was his 
responsibility, as stated in his sworn statements by his subordinates CESAR 
GABRIEL G6MEZ OSORIO, JORGE ARRJETA BERTEL and JUAN CARLOS 

MACERA GUZMAN, to support the security schemes, carry out security studies of the 
facilities, program shifts and in no way, attend to the public. 

Inexplicable then PENA BERNAL undergoes a metamorphosis and is "transformed" 
into a member of a judicial office and made subpoenas, such as those reported by 
GOMEZ OSORIO, who told with surprise how he made him deliver one of those 
subpoenas to a merchant of the Bazurto Market in June 2015. TI1is subpoena is 
documented, as the subpoenas of the former mayors of San Martin de Loba, and 
sufficiently prove the ABUSE OF PUBLIC OFFICE. 

This second crime carried out by PENA BERNAL and that concurs with the crime 
of CONCUSION, is characterized because a public servant who has no competence to 
issue judicial summons nor to use vehicles and personnel under his charge for that 
purpose, decides to do so. This means that the axis of the crime of ABUSE OF 
PUBLIC OFFICE lies in the illegal overflow of PENA BERNAL's functional 
attribution. 

It is known that, in accordance with the Constitution, individuals are only liable 

before the authorities for violating the Political Charter and the laws, as long as 
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The public servants are so for the same causes and for omission or excess in the 

exercise of their functions. 

This postulate coincides with the one that teaches us "there shall be no public 

employment that does not have functions detailed in the law or regulation". This is 
the basis for the criminalization of this conduct, since it is unconscionable that a 

public servant performs functions other than those legally assigned within the scope of 
his competence and for purposes contrary to the public function. 

Public servants should not engage in conduct that implies abuse of the office they 
hold and even less of their functions, since any misuse of power by overreaching 
directly affects the entity they represent, tarnishing its image with serious 
consequences for its credibility and prestige. 

The sending of subpoenas to merchants of Bazurto in Cartagena openly reflects the 
ABUSE OF THE PUBLIC FUNCTION by PEnA BERNAL because in a 
disproportionate manner, he arbitrarily exceeds the regulatory functions conferred by 

the Attorney General's Office of the Nation. 

Now, with regard to the subjective typicity, it is clear that PENA BERNAL knew that 
he could not make this type of economic demands or carry out actions not authorized 
by law. It was evidenced that his conscious will was directed to obtain that undue 
profit and to perform tasks very different from those assigned to him by 1 aw. Note 

that he provided his telephone number to create a communication channel with 
AISLANT GIL when he notified him at his house in San Martin de Loba. Moreover, 
the crime of CONCUSI ON in particular, is a crime of mere conduct, that is to say, it 
was configured when PEfiA BERNAL abused bis position or functions, with the 
purpose of constraining AT SLANT GIL and requesting money from him. 

The reference to the crime of mere conduct means that the punishable conduct only 
requires that the public servant makes an undue requirement by way of a threat 
(express or implied) with prejudice to the passive subject, and regardless of 
whether it materializes. 

The fact that the defendant 1s a lawyer and works for the Attorney General's 
Office of the Nation, also allows to establish that he was aware that a public servant 
could not make use of the position of Chief of Security of the Sectional Prosecutor's 
Office of Cartagena at the time of the facts (2015), to obtain a personal benefit 
because he incurred in a crime against the Public Administration. However, he did 
not care. 

TI1e same in relation to the punishable offense of ABUSE OF PUBLIC OFFICE. 
especially when PENA BERNAL made use of his subordinates, exposing and 
instrumentalizing them. 
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Regarding the unlawfulness of PENA BERNAL's punishable conduct, we must point out 
that the injury to the protected legal right of public administration is more than 
demonstrated, since the crimes in competition constitute a typical case of 

corruption, since the good name of the administration of justice, whose purpose is 
to satisfy the general interest, is affected. The administration of justice is 
committed to important principles such as equality, morality, efficiency, economy, 

celerity, impartiality and publicity. 

Undoubtedly, the public expects transparency and rectitude from the public 

servants of the Public Prosecutor's Office. 

To recapitulate, PENA BERNAL's behavior discredited and tarnished the public 
administration. The image of the Prosecutor's Office deteriorated, precisely in 

municipalities where the State has no presence, and there is no justification 
whatsoever. 

We insist that the defendant understood the criminal legal transcendence of his 
actions because as a public servant he deceived and used the Police Commander 
of San Martin de Loba, as well as the driver of the Prosecutor's Office. The defendant 
knew that he could not approach and constrain citizens who had served as former 
mayors and that he had the legal duty to act otherwise since he defrauded the trust 

placed in him as a public servant. It is extremely sad to work for the Prosecutor's 
Office, whose mission is precisely to fight against crimes, and end up as an active 

subject of the crime of CONCUSION and ABUSE OF PUBLIC OFFICE as an act 
of corruption. 

It is important to point out that the defense insisted that the doubt was 
strengthened inasmuch as it was only known that a person named ELKIN made 
economic demands to Mr. AISLANT GIL, but his identity was not established, 

since the corresponding photographic recogmt10n was not submitted as 
complementary evidence to the affidavits of AISLANT GIL and SANCHEZ 
LEOPARDO. Nor does it admit as proof of the identity of PENA BERNAL, the 

records of the telecommunication companies as to the owner of the line. 

We do not agree with this argument because, as can be seen, if there was someone 

interested in being visible and identifiable, it is ELKJN ARNULFO PENA 
BERNAL himself since he decides to show up at the former mayors' house; he is 
accompanied by a subordinate -JUAN CARLOS MANCERA GUZMAN-; he travels 
in an institutional vehicle; he seeks support from the Police Commander of San Martin 
de Loba -EDWIN FABIAN SANCHEZ LEOPARDO-; he hands over an adulterated 
subpoena in his own name; not content with providing his telephone number, he gives 
his name to the police; seeks support from the Police Commander of San Martin de 
Loba - EDWIN FABIAN SANCHEZ LEOPARDO-; delivers an adulterated subpoena 
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in his name; not content with providing his telephone number, he is linked to an 
exaggerated flow of telephone calls (incoming and outgoing) and in Cartagena, he 
approached the former mayors. 

ina402 

CentroPJ azo I eetaBenkos QJfig ejjj(; u di ti on 1 SP A - 0 ffi c in a 4 0 2 



Bates #000206

ELKIN ARNUUO lll'IA BFRNAL 
CONCUSSION and ABUSE OF THE PUBLIC 

ffKCTIOX. 
RAD:1100160990882015-00001 

Ui. 21602. 

Ex-mayors and coerced them, obtaining the delivery of a significant amount of 

money as indicated above. 

And, several of the telephones that correspond to incoming and outgoing cal)s with 

respect to Al SLANT GIL, its owner is PENA BERNAL as certified by the telephone 
communications companies. 

The recognition by means of photographs carried out by AISLANT GIL and 

SANCHEZ LEOPARDO, in their affidavits, made it known as a concrete fact. The 
minutes and the photographic charts are illustrative or complementary to the 
testimony and of it there is reference also by the investigators TARQUlNO BARON 

and MENDEZ MORENO. In turn, MACERA GUZMAN illustrates it better since he 
does not deny the visit, but details it and agrees with AISLANT GIL and especiaUy 
that his Chief ELKIN from the Prosecutor's Office was the one who was in San Martin 

de Loba in the first days of July 2015. 

Very complex that on the same day two ELKIN linked to the Prosecutor's Office 
visited AISLANT GIL. 

The Defense misses the fact that the other former mayors were not heard. But, as 
already stated, the voice of AI SLANT GIL has been so forceful and definitive, and even 
his statement was contrasted with the other evidence admitted and controverted, 

resulting in a uniform testimony with what was stated in his complaint, interview 
and affidavit. 

It is concluded that the procedural assumptions enshrined in Article 38 I of the 
C.P.P. are fully met in order to issue a conviction, that is, the existence of knowledge 
beyond any doubt about the responsibility of ELKIN ARNULFO PENA BERNAL as 
the author of the crimes of CONCUSION AND ABUSE OF PUBLIC OFFICE. It is not 
superfluous to add that this conviction is consistent with the indictment filed by the 
Attorney General's Office under the terms of Article 448 of the Criminal Code. 

PUNITIVE DOSAGE: 

Once the elements of the crimes of CONCUSION and ABUSE OF PUBLIC OFFENSE 

attributed to the defendant in the indictment have been established, it is now 
necessary to proceed with the respective procedure for the individualization of the 
sentence to be imposed in relation to such criminal behaviors. 

Regarding the criteria for determining the prison sentence contemplated in the 
Criminal Code, Law 599 of 2000, it is held that, in this case, since it is a concurrence of 
punishable conducts, CONCUSION and ABUSE OF PUBLIC OFFICE, the following is 
applicable 
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TI1e sentence shall proceed as imposed by Article 31 of the Criminal Code, that is to 
say that ELKIN ARNULFO PENA BERNAL shall be subject to the penalty 
established for the most serious crime, according to its nature, increased by another 
amount. 

In this case, the most scnous crime corresponds to the punishable offense of 
CONCUSSION. the punitive extremes of which range from 96 to 180 months of 
imprisonment, a fine of 66.6 to 150 
S.M.L.M.V. and disqualification from the exercise of public rights and functions from 80 to 
144 months. 

In order to determine the prison sentence contemplated in canon 404 of the Penal 
Code and in accordance with the punitive extremes (96 to 180 months), for this 
event the range of mobility is 84 months and each punitive quarter corresponds to 
21 months. 

111e fine has as extremes 66.6 to 150 S.M.M.L.M.V. and the range of mobility is 
eighty-three point four (83.4) S.M.L.M.M.V., so each quarter is Z0.85 S.M.L.M.V. 

Disqualification from public functions counts as extremes eighty (80) to one 
hundred and forty-four (144) months, being the scope of mobility 64 months and each 
quarter is 16. 

Similarly, for the crime of ABUSE OF PUBLIC OFFICE, the range of mobility is 20 
and each quarter corresponds to 5. 

The above is schematized as follows for the crimes charged 

CONCUSSION: 

First Quarter Second Quarter 111ird Quarter Final quarter 
96 to 117 months 117 to 138 months 138 to 159 months 159 to 180 months. 

ABUSE OF PUBLIC FUNCTION. 

First Quarter I Second Quarter Third Quarter Final Quarter 
16 to 21 months 21 to 26 months 26 to 31 months 31 to 36 months. 

Regarding the individualization of the penalty to be imposed, it is noted that in the 
indictment the circumstance of greater punishability contained in Article 58 of the 
Criminal Code, numeral IO for acting in criminal co-participation was imputed 
and in the transfer of Article 447 the circumstance of lesser punishability 
contained in Article 55 numeral 1, lack of criminal record, was recognized, reason 
for which, according to Article 61 of the Criminal Code, the punitive scope of 
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mobility is that which corresponds to the middle quarters for the punishable 
conduct analyzed. 
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And, in accordance with the text of paragraph 3 of Article 61 of the Criminal Code, 
with respect to the seriousness of the conduct and the damage generated, the 
defendant, acting as a public seJVant, used his position to obtain an illicit benefit, also 
exercising functions 1hat were not proper to his position, and thus a busing them; He 
managed to coerce several fonner mayors of a municipality in the South of Bolivar, 
lying to them about the existence of investigations against them in order to, with the 
argument of helping 1hem to avoid a possible imprisonment, force them to pay him 
sums of money. Therefore, the Office finds it reasonable to impose ONE HUNDRED 
SIXTEEN (117) MONTHS of imprisonment, a penalty that suffers an increase of 
TWELVE (12) MONTHS by virtue of the concurrence of punishable conducts, 
resulting in a total penalty of ONE HUNDRED lWENTY-NINE (129) MON1HS OF 
PRISON. 

In this case, the fine penalty with the same reasoning and proportion that was 
deducted in the imprisonment penalty, is set at eighty-seven (87) legal monthly 
minimum wages. 

With regard to the disqualification from the exercise of public rights and 
functions, also provided for as the main penalty, it is individualized at ninety-six 
(96) months. 

As an accessory sanction, the accused shall be sentenced to the loss of bis public 
position as Chief of Security and/or the position he is currently holding in the 
Office of the Attorney General of the Nation, since the exercise of his public 
function was directly related to the execution of the punishable conduct attributed 
(Law 599 of 2000, articles 43, no. 2, 45 and 52). 

OF CRIMINAL SUBROGATJON: 

It is not appropriate to grant ELKIN ARNULFO PENA BERNAL the conditional 
suspension of the execution of the sentence, since the custodial sentence is greater 
than 4 years, so that the objective requirement indicated in Article 29 of law 1709 of 
2014 would not be satisfied. In addition, subsection 2 of Article 32 of the same 
legislation, which amended Article 68 A of Law 599 of 2000 provides that such 
criminal subrogation shall not proceed for "those who have been convicted for 
fi'audulent crimes against the A1blic Administration", as is the case in this matter with 
the crimes for which he has been convicted. 

Nor is it feasible to substitute house arrest for intramural imprisonment for reasons 
similar to the above, since in accordance with the precepts of Article Z3 of Law 
1 709 of 2014, it is applicable for the crime of extortion whose minimum penalty is 
8 years of imprisonment and, in addition, since they are fraudulent behaviors 
against the Public Administration, whoever commits them is expressly excluded 
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from such substitution, as provided in paragraph 2 of Article 32 of the 
aforementioned regulation. 
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There is no evidence of the presence of any of the circumstances regulated in 
paragraphs 2, 3, 4 and 5 of article 314 of Law 906 of 2004, refen-ing to the accused being 
older than 65 years old, being a person who is 2 months or less away from giving 

birth, being in a serious condition due to illness, as determined by an official 
expert; nor has the condition of father head of household been alleged and even less 
demonstrated, circumstances that according to paragraph 3 of article 68 A, modified by 

article 32 of Law 1709 of 2014, would allow the substitution of the execution of the 
sentence. 

Therefore, ELKIN ARNULFO PENA BERNAL shall serve the sentence imposed in the 
prison establishment provided by INPEC for such purposes. Consequently, issue the 
respective arrest warrant. 

In merit of the foregoing, the First Criminal Circuit Court of Cartagena de lndias, 
administering justice and by authority of the law, 

RESUELVE: 

FIRST: CONDEMN ELKIN ARNULFO PENA BERNAL, of civil and personal 

conditions already known, to the penalty of ONE HUNDRED AND TWENTY-NINE 
(129) MONTHS IN PRISON, as author and responsible for the punishable conducts 
of CONCUSION and ABUSE OF PUBLIC OFFICE, a fine of eighty-seven (87) legal 
monthly minimum wages, and disqualification for the exercise of public rights and 
functions, also foreseen as main penalty, in ninety-six (96) months. As an accessory 
sanction, the loss of the public position as Chief of Security and/or the one he is 
currently holding in th c Attorney General's Office shall be imposed on the convicted 
person, as explained in the motivating part of this sentence. 

SECOND: NOT TO GRANT ANY CRIMINAL SURROGATE, taking into account the 

express prohibition of art. 68 A of the C.P., and, in addition for not complying with the 
objective requirements for the concession of one or another substitutive mechanism: 
Consequently, ELKIN ARNULFO PENA BERNAL shall serve the sentence 

imposed in the prison establishment determined by the INPEC for such purposes. 
Release the corresponding arrest warrant for the enforcement of this sentence. 

THIRD: TO PROVIDE, through the CENTER OF JUDICIAL SERVICES, to render 
the necessary information to the State security agencies for the purpose of 
registration and control of sentences in accordance with Articles 166 and 462 of the 
Code of Criminal Procedure, as well as sending the file to the COURT FOR THE 
EXECUTJON OF PENALTIES AND SECURITY MEASURES that 
111e Company's share of the proceeds will be allocated on a pro rata basis. 

II a 4 0 
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FOURTH: CORTRA this sentence proceeds with the appeal, which is notified to 
the appellants. 

NOTIFY AND COMPLY. 

FREDY ANTONIO MACHADO LOPEZ 
JUEZ 

C Pl I ti b e· I I; pl j J 1·. I Oft e,· ina402 
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l Operation Underground Railroad in Colombia: Episode I l 

Working Title: Operation Underground Railroad in 

Colombia 
Producer: Nick Nanton 
Director: Nick Nanton 
Writer: Katie Tschopp 
Two 44-minute episodes 

l Segment One ! 
INTRODUCTION 
Jntercut the following interviews with footage: 

--OUR team in Colombia-'-talking to traffickers on the 

beach, praying before an operation, beginning to head in 

fora raid. 
-Scenes from Colombia: the cities o/Cartagena, Medellin 

and Armenia and the surrounding beaches off Cartagena s 
coast 
-Tim testifying before congress 

TIM BALLARD SPEAKING BEFORE CONGRESS: Clip 

of Tim testifying before Congress about the American man, 

Dennis de Jesus who was caught up in a sting in Colombia, 

pleaded guilty and was sentenced to 15 years. Tim sharing 

why the U.S. working with Colombia is important- that's 

how they caught this U.S. citizen who had been regularly 

traveling to Colombia to have sex with young girls. And 

they've caught many more Americans. Also, the 

Colombian authorities have learned from what OUR is 

doing and now operate on their own to save children from 

the sex trade. 

TIM BALLARD: Colombia has a long history of internal 
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conflict and violence, but the government there is working 

to create a peaceful countty and OUR is working more and 

more there. Sex trafficking happens everywhere, but the 

Colombian authorities are doing something to fight back. 

It's a special country to me- it was one of the sparks for 

creating Operation UndergroW1d Railroad. 

KATHERINE BALLARD/ FRJEND OF TIM'S: Tells us 

about the time back when Tim was working for the 

government. .. how he wanted to help people in eveiy 

country, but was boWld by US government restrictions. 

TIM BALLARD: When I was working with Homeland 

Security, I went to Colombia for a training mission. We 

actually found several people who were downloading child 

porn and I made a promise to authorities there. I told them 

we could come back and execute this plan to rescue kids in 

Cartagena, but of course I didn't have the power to do that 

as a government agent. I went back to Washington and 

could not get approval to take action in the way I wanted. 

This was a huge factor in my decision to start Operation 

Underground Railroad, a private organization to rescue kids 

from sex trafficking in other countries. 

MATT OSBORNE: Tim's the kind of guy who doesn't like 

things that are just for training purposes and not actually 

accomplishing anything. So while he was in Colombia he 

said, why don't we tum on these software programs and 

instead of telling you how to hunt child predators in your 

coW1try, let's actually do it. We talk a lot about Haiti and 

the search for Gardy Mardy being the inspiration for OUR 

- and that's true. But Colombia was the straw that broke 

the camel's back. This country was very much an 
inspiration for what Tim created with OUR. 

! Segment Two I 
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THE START OF O.U.R. WORK IN COLOMBIA 

Jntercut the following interviews with footage: 
-OUR team in Cartagena- talking to traffickers on the 

beach 
-Tim with Fuego on the beach 
-Scenes from Colombia: the city of Cartagena the 
surrounding beaches off Cartagena s coast 
-Tim meeting with undercover Colombian authorities 

about expanding to other areas like Medellin etc 
-Footage from Isla Baru and interacting with traffickers 

SOMEONE FROM INITIAL COLOMBIA MISSION (It 

should be no problem to locate someone from the initial 

Colombia mission. When you are ready, I can put you in 

touch with some individuals to interview. Most are in the 

Salt Lake City area, so you could combine those interviews 

with others you would want to do there): We went to 

Colombia for the first time for a mission in March of 2014 

and we were ultimately successful, after failing the first 

time [ this is an interesting story that was covered in the 

May 2016 docwnentruy The Abolitionists]. We worked 

with the Colombian government in Cartagena and rescued 

32 victims, most of them children, from sex slavery. Five 

traffickers were arrested. It was the first mission of its kind 

ever to be prosecuted in that region of Colombia. 

This got the authorities so excited about our success that 

they asked us to come back and to work with local 
prosecutors to find more leads and more traffickers and 

more kids to rescue. They saw that we knew what we were 

doing. 

TIM BALLARD: Officials in Colombia asked us to come 

back to cany out a mission on the islands and beaches off 

the coast of Cartagena. The prosecutors to]d us they had 

information that children were being sold for sex about an 

hour off the coast of Cartagena, on ls]a Baru. We worked 

extensively with the Cuerpo T ecnico de Investigaci6n, or 
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CTI, which is the Colombian equivalent of the FBI 

JAKIE REYES (lead CTI case agent at the time): Tells us 

about working with Tim and OUR-why the Colombian 

authorities trusted OUR to work with them on these 
dangerous missions. Tells us about sex trafficking on the 

islands off the coast of Cartagena, how big a problem it is 

and why they needed OUR's help. [Jakie can speak decent 

English but probably would prefer to speak in Spanish on 

camera. She would be a great interview-if she agrees to it. 

In the past she has shown reluctance and said that her 

bosses did not want to have her face and identity made 

public. If she does not want to do these interviews on 

camera, we might be able to convince the former head of 

CTI-a man named Ricaurte who is no longer in that 
position-to sit for the interview. Another possibility is a 

CTI agent named Jorge Martes, who has supported HSI in 

the past and who worked this Cartagena operation.] 

TIM BALLARD: Within 30 minutes of getting on the 

beach at Isla Barn, I was approached by a man named 

Fuego. He offered to set us up with a man named Edward 

who was making plans to build a hotel for sex tourism. 

JAKIE REYES (lead CTI case agent): Tim gave a report on 

what he found to police in Cartagena and they discussed 

how best to move forward. We were impressed with how 

quickly the OUR team found leads and wondered if they 

could do the same in other parts of the country. 

TIM BALLARD: We met with Colombian officials and 

discussed other places where we could potentially help. 

Medellin was top of the list. 

I Seament Three I 

EXPANDING THE WORK IN COLOMBIA 
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lntercut the following interviews with footage: 

-OUR teams in Cartagena, Medellin and Armenia- talking 

to traffickers, working with CTI and setting up the sex 
parties. 
-CTI agent in Cartagena talking to Edward on the phone .. 

planning/or tomorrow, how many girls etc 
-Batman in Medellin 
-OUR team training in Salt Lake City- gun range, Krav 

Maga etc fl am not sure how much footage we have of this 

training ... did you find any on the Google Drive of raw 

footage? If not, I can reach out to some of the former 

Abolitionist camera crew to locate footage of past OUR 

trainings. 7 

TIM BALLARD: We decided with CTI to start another 

operation in Medellin. I sent an undercover operative code 

named Batman to lead the work from our side. He's one of 

our best operators and I've worked with him for years. He 

manages to rescue children from the most difficult network 

of traffickers. 

BATMAN [Batman (real name is Steve) would be 
absolutely fantastic for these interviews, but gaining his 

consent might be a bit tricky. If Batman even agrees to 

appear on camera, his face will need to be blurred, as he 

still works undercover operations in Central America. A 

second issue is that he has been in poor health of late, and 

I'm not sure ifhe would have the stamina to do the 
necessary on-camera interviews. I am happy to make the 

"ask" of Batman when you are ready. To help me do this, 

please let me know approximately how many days you 

. would need him, where the interviews would be (near him 
in Central America or would we bring him back to the 

States, etc) and any other particulars that he can think of. 

We can also consider making a donation to bis ministry, 

based on proceeds from the episodes.] : Four million people 

live in Medellin and it's the second largest city in 
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Colombia. It's modem and urban and a popular city that 

unfortunately is also a hotbed of trafficking and cartel 

activity. We were hopeful that a successful operation here 

would deter trafficking in the future. 

JAKIE REYES (lead CTI case agent)[Jakie was lead CTI 

agent for the Cartagena/Isla Barn operation, but I am not 

sure if she had full know ledge of what was going on in 

Medellin. Tim and I could try to track down the CTI agent 

for Medellin, or perhaps we could put you in touch with 

HSI special agent Steve Munson (now in Washington 

State), who was intimately involved in the Medellin 

operation]: Tells us what was going on from the Colombian 

side at this point-as they were planning the operations in 

the summer of2014 in Cartagena and in Medellin. What 

other places were on their radar? Can this person tell us 

Armenia was a place they needed OUR to be working in as 

well? 

TIM BALLARD: I met with CTI agents in Cartagena to 

discuss plans for moving forward with Edward- the man I'd 

learned about from the guy on the beach. Tums out CTI 

learned that Edward worked with two other traffickers and 

was planning to build a hotel, that would rea11y be a child 

brothel. 

TIM BALLARD: Meanwhile, Batman found a target in 

Medellin- a North American sex pervert named Jeffrey who 

lives there specifically because of the girls. 

BATMAN: I met Jeffrey while posing as a pedophile on 

Face book. He coached me on how to get minors in 

Medellin, sent me pictures of girls. Said this one was lunch. 

Just sick. 

TIM BALLARD: Tells us what the OUR team was like at 

this point-it was still a new organization and they needed 
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more help. Tells us about Matt Osborne, a fiiend from his 

CIA days who he knew would be the perfect addition to 

their team. 

MATT OSBORNE: Tim had been tzying to get me to leave 

the government to join him at OUR. I was kind oflike, you 

want me to leave a good government job where I get health 

care and a pension for a job where I only get paid if the 

donations come in? Tim was like yes. I thought about it and 

prayed on it a lot and ultimately decide to resign from the 

CIA in 2014 to join Tim. People thought I was crazy. 

TIM BALLARD: Tells us what it meant to have Matt join 

their team-what he brought to OUR from day one. They 

met in graduate school and both worked at the CIA. Tim 

worked to recruit Matt for months and months, but it was a 

huge decision for him to leave his government job and 

pension and come work for a nonprofit. 

MATT OSBORNE: Right after I joined OUR, Tim told me 

they already had a mission for me. Colombian officials had 

told Tim that they had a source in the city of Armenia who 

said a man named Martin was making porn and trafficking 

kids there. The Colombian officials came to OUR to ask for 

hel . 

TIM BALLARD: Armenia is a little agricultural city south 

of Medellin, and CTI told us they located a child 
pornographer and they asked us to go in and help 
investigate him. When I was an agent, I worked child 
pornography cases frequently, and we usually only found 

the end-users; the Americans who were downloading child 

porn. It's very difficult to find the producers of child porn, 

because they keep themselves walled off I put Matt in 
charge of the new mission in Armenia. All of a sudden we 

had three operations underway in Colombia. 
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MATT OSBORNE: We brought our jump teams to Salt 

Lake City in September to train. We did Krav Maga, gun 

range training and Tim was showing everyone these awful 

photos of what was being done to young and vulnerable 

girls in Colombia. We were all ready to take action and 

bring down these people doing these evil things to children. 

SOMEONE ELSE FROM OUR: Tells us about training for 

all three operations at this time- still as a relatively young 

organization. What were the concerns or fears or any issues 

that had to be overcome? 

TIM BALLARD: Tells us any concern he had at this point 

with the planning of all three missions. 

MATT OSBORNE: By October, we were ready. We went 

in with our three respective teams, Tim leading in 
Cartagena, Batman leading in Medellin and me leading in 

Armenia. 

! Segment Four I 
TRIPLE TAKE IN COLOMBIA 
lntercut the following interviews with footage: 

-Tim with CTI and OUR in Cartagena- Tim and agents 

arriving at Edwards house. Meeting the girls who tell their 

ages. Meeting Kel~y .Johana Suarez and Samuel- rn·o other 

traff;clcers. Tim in the cab learning what Edward wants. 

--Pictures and video of beauty queen/trafficker Kelly 

Johana Suarez 
-Batman with CTI, HSI in Medellin- meeting with Jeffrey 

and him saying how young ofgirls he can get- price etc. 

-Matt with CTI and OUR in Armenia- meeting with 

authorities and with Martin about party 
-All three working with trafficlcers to set up the sex 

parties, prepping the missions 



Bates #000222

r 

TIM BALLARD: When we go in somewhere to rescue sex 
slaves, we pose as businessmen planning sex parties for our 
entourage. This cover works with traffickers because it's 
what they're used to and it gives our team some protection 
and allows us to ask for even more girls. The sad fact that 
this cover stoiy works every time, is because this type of 
illicit activity happens for real every day and in every 
comer of the globe. We meet with traffickers several times 
to establish trust and go over the details of the party. This 
gives us time to get evidence against them, to set up 
wiretaps and ensure they are legitimate targets who 
regularly traffick kids. We communicate with the 
prosecutors throughout to make sure we are following their 
laws and guidelines. There is plenty of time for the 
traffickers to get spooked and drop away, but we try to gain 
their confidence so this does not happen. 

MATT OSBORNE: Tells us what it's like to have to 
pretend to be :friends with the traffickers and into what they 
are selling, especially because he has two daughters who 
are the same age as the "merchandise" he is bargaining for. 
Tells us how it's difficult, but worth it to be able to see the 
children they rescue. 

Video of Tim at Edward's house, meeting some of the girls 
and them saying their ages. Video of him acting suspicious 
of a new 81:!JI who shows up. 

TIM BALLARD: In Cartagena- we arranged to meet at 
Edward's house. This was the guy who said he wanted to 
build a hotel to be a child brothel. We pretended to be real 
estate investors to get into the business side of things. He 
also brought some kids to his house to show us what he 
had. And we met Samuel- one of the two traffickers 
Edward works with. 

TIM BALLARD: While we head to meet Edward, I have to 
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prepare myself to pretend to be a child pedophile. Edward 

will look at me looking at these kids, and he needs to see 

lust and to trust I am who I told him I am. 

TIM BALLARD: Tells us why he acted suspicious of a 

new guy who showed up at this meeting at Edward's house. 

He asked if was with the police and patted him down for 

wires-he does this to avoid suspicion himself. .. because 

he is actually wearing a wire! 

TIM BALLARD: Tells us how they did all they could in 

the initial meeting with Edward to make him trust him and 

hopefully open up more about his business plans. 

Video of Tim meeting with the CTI agents, learning what 

Edward called to offer 

TIM BALLARD: Tells us that Edward eventually calls him 

and says he wants their help building his hotel and he will 

help them build a modeling agency. 

TIM BALLARD: At this time, we were learning more 

about Samuel and a woman named Kelly Johana Suarez 

who works with Edward. They run a modeling agency that 

brings the kids to Edward. Kelly Johana Suarez is a former 

beauty queen from Cartagena who's also been in popular 

music videos. She goes to schools and tricks parents into 

handing over their kids, te11ing them their kids could be 

models too. She lends legitimacy to the modeling agency 

and they trick these families into handing over their kids to 

this phony modeling agency when they are rea11y grooming 

them to be sex slaves. 

Video of Batman in Medellin meeting with Jeffrey and him 

talking about the young girls he can get 

BATMAN: Meanwhile in Medellin, I set up a meeting with 
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Jeffrey to find out how involved he is with trafficking 

children. He told me he wanted to bring 10 minor girls to 

the party and sell them to me. He also gave contact info for 

other minors he and other people had sex with. And I found 

dozens of North Americans on social media who planned to 

come here to have sex with kids. I worked with the US 

Embassy to try and find out who these people are so US 

authorizes could arrest them. UPDATES ON THIS? 
Homeland Security Investigations used the name 
"Operation Clear Hope" for the three rescues that OUR 

calls "Triple Take." Clear Hope was voted case of the year 

in 2015, and HSI received a lot of great publicity for it. 

There might be news reports about this case, which should 

include the updates and follow-on you are looking for. If 

not, we probably could locate one or more of the HSI 

officials who were involved in the case back then. 

Video ofBatman in cab after meeting with Jeffrey 

BATMAN: Tells us why he was worried about the 

Cartagena mission at this time, after speaking with Jeffrey. 

He was concerned about word getting out and putting his 

mission in danger. 

Video of Matt in Annenia meeting with Martin 

MATT OSBORNE: In Armenia, I'm working to find out if 

it's true that Martin makes child porn and that he is selling 

children for sex too. We never ask specifically for children, 

we let traffickers bring it up- because that allows us to 

prove that is their intent. It gives the prosecution the 

greatest chance of success possible. 

Video of Martin admitting he does make child porn 

MATT OSBORNE: Tells us how Martin talked about the 

girls he could get and their ages and he admitted to making 
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child porn. Martin also showed Matt pictures on his phone, 

in which the girls were being forced to perform sex acts on 

him. We captured audio of him saying this, which will help 

with prosecution down the line. At this point I also ask 

Martin ifhe could help setup a sex party with children for 

us. He commits to bringing 40 minors. 

TIM BALLARD: Martin would be vety high profile catch 

for us- because getting the producer of child porn stops the 

flow of this crime and you're able to rescue victims ... 

rather than getting the end result, the consumers of child 

porn. This would be a huge deal for us. 

TIM BALLARD: We now have promising leads in three 

cities. In Cartagena- Edward and his partners are regularly 

selling children. In Medellin, Batman believes Jeffrey is 

having sex with kids and can lead us to other traffickers 

and pedophiles. In Armenia, with CTI and Matt- they have 

a great lead with Martin who they believe sells children and 

makes child pornography. We have to figure out how to 

manage these three missions so one doesn't ruin the other. 

We don't want word to get out about one mission and 

spook another and then put our operators and the kids in 

danger. 

JAKIE REYES (lead CTI case agent): We decided to move 

forward and told Tim we wanted to do all three ops at the 

same time- within an hour or so of each other to avoid one 

operation ruining the other by word getting out. I don't 

think that Jakie was the one who made the call for CTI to 

do all three ops at once, but perhaps she would feel 

comfortable speaking for CTI? If not, we would need to 

find another CTI officials who was involved back in the 

da. 

TIM BALLARD: It was turning into the largest rescue 

operation that anyone had ever heard of-possibly the 



Bates #000226

I 

largest in history- Can this be confirmed? Utah AG Sean 

Reyes was looking into this, and I think he might have 

contacted Guinness to see if it was a world record. We can 

check with AG Reyes to see ifhe ever received 
confirmation on this. It was so important for us to 
logistically plan everything so it all happens at the same 

time and everyone gets arrested at the same time and 

everyone gets rescued at the same time. Tells us the 
concern with making all three operations going down on 

the same day, within an hour or so of each other. 

Video of Batman meeting with Laura 

BATMAN: Tells us about meeting Laura, a 17-year-old girl 

who's been having sex with tourists for years, when he was 

planning the sex party with Jeffrey. Laura has sex for 
money but also pimps out other girls. We weren't sure if 

she was being used by someone- a boyfriend maybe. Also 

we thought she could potentially be turned into an 
informant for us. We felt she was definitely a good person 

who needed help, not jail time. She'd been abused since she 

was young, knew no other life and was in need of 
rehabilitation. She agreed to work with us, to inform on 

traffickers and pedophiles. I also hoped she would come 

with me after and leave the industry and get rehabilitation. 

BATMAN: At this point, things were going well on this 

operation. J effi-ey confirmed he'd be coming to the party, 

with 10 children. 

Video of Tim in cab with CTI going to meet with Edward 

and the other traffickers. Video of Tim meeting .Johana.for 

fir.-,1 time and discussing plans.for the party with the 

traffickers. 

TIM BALLARD: We had a second meeting at Edward"s 

house--this is when I met Kelly Johana Suarez for the first 
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time. They told me they had 12-year-o)d virgins and talked 

about cost. He committed to bring 40 children between the 

ages of 1 J and J 6 to our sex party, including a 12-year-old 

virgin who Johana is going to groom specifica11y for our 

boss. 

Video of Matt meeting with Martin in a bar; him showing 

him the girls he has 

MATT OSBORNE: I met a second time with Martin- he 

told me he had 31 minor girls and 6 minor boys. He took 

out his phone and showed me graphic images of young 

girls. He told me how he is 30 and he got into this when he 

was 22. A girlfriend got him into pornography ... watching 

it and then he saw the money that could be made from 

actually producing it. He told me he had a porn studio. We 

gave that info to CTI and they began talking about raiding 

his porn studio at the same time as the sex party sting. CTI 

also had enough information to set up a wire tap on Martin. 

Video of Batman meeting with Jeffrey talking about it being 

too risky 

BATMAN: I meet with Jeffrey a second time to finalize the 

party plans .. Jeffrey seems nervous like something is not 

quite right. He winds up backing out, feeling like it's too 

risky. 

TIM BALLARD: Jeffrey backing out was a huge loss for 

us and it put the whole three-city operation at risk. We told 

CTI about the Medellin operation being at risk. We needed 

to replace Jeffrey to continue on with the sting. 

Video of CTI agent speaking about Armenia being in 

trouble too- saying Martin is not bringing minors anymore, 

only adults. 

MATT OSBORNE: Meanwhile, in Armenia, Martin was 
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heard on a wiretap saying he didn't want to sell minors and 
was going to back out. There was possibly an information 
leak that led Martin to believe we were setting a trap for 
him. The news of Martin backing out on bringing minors 
was heartbreaking ... we know he makes child porn and 
fully believe he trafficks children and we wanted to catch 
him for it and put him away. 

TIM BALLARD: We always run the risk of the traffickers 
getting spooked and backing out. But to be so close on 
three major missions, and for all three to be on the edge of 
falling apart now because of the traffickers getting cold feet 
in Armenia and Medellin just made my stomach drop. It's 
the worst feeling to be so close to taking these guys down 
and possibly have to call it all off 

Working Title: Operation Underground Railroad in 
Colombia Episode 2 
Producer: Nick Nanton 
Director: Nick Nanton 
Writer: Katie Tschopp 
Two 44 minute episodes 

! Segment One l 
INTRODUCTION & RECAP 
Jntercut the following interviews with footage: 
-Colombia scenes from episode 1 as Tim recaps what 
happened 
-Batman with Jeffrey and in the cab with new trafficker, 
Alex. Batman talking to traffickers on Facebook with his 
fake profile. Batman talking with the girls about the sick 
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stuff Dennis does 
-Matt talking to CTI about Martin and what they need to 

still get him even without the minors 
-Tim and traffickers meeting for lunch to discuss the plans 

and how many girls can come. Their ages, what they will 

do. Telling Tim these are innocent girls. 

TIM BALLARD: We had a successful operation with the 

Colombian government in Cartagena-the first of its kind 

in this countiy- and rescued 32 victims, most of them 
children, from sex slavery and arrested 5 traffickers. It was 

so successful that child trafficking in the area appeared to 

halt ... so the government invited us back to help Carty out 

more missions. We branched out to three areas-me in 

Cartagena, Batman in Medellin and Matt in Armenia. 

MATT OSBORNE: With solid leads we were ready to 

move forward on all three operations on the same day. But 

then, Jeffrey backed out on Batman in Medellin. We 
believe he became suspicious of Batman. And then, CTI 

told us Armenia was in trouble too due to an information 

leak. The traffickers there think a trap is being laid and are 

not going to bring kids anymore. They tell us we may have 

to cancel it all. 

Video of Batman with Alex, talking about the girls, 

exchanging money 

BATMAN: When Jeffrey backed out, I immediately started 

working to find new leads of more trafficking in Medellin 

and also a new target. I did not want to give up. I met a taxi 

driver in a red-light zone of Medellin named Alex who 
claimed to have kids for sale. He said he could get 20 to 40 

girls, all minors and he seemed well-practiced in selling 

mmors. 

Video of Matt meeting with CTI agents/ prosecutors about 
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MATT OSBORNE: I spoke with CTI agents and the 
Colombian prosecutor to see if they had enough to still take 

down Martin, despite him saying he didn't want to bring 

children anymore. They'd been bugging Martin's phone 

and I asked them even ifhe doesn't bring kids to the party, 

what do you need to arrest him. They said we'd need him 

to bring girls from different parts of the countiy and accept 

money for them. So that became the new goal and we 

decided to still move ahead so at the very least we could 

raid his house and take down bis child porn studio. 

Video of Batman in Medellin/ on his laptop using social 

media to find people 

BATMAN: I kept working to find other traffickers and 

child pedophiles aside from Alex. I was able to find people 

on social media, including many Americans, who come to 

Colombia for sex with kids. One was Dennis DeJesus who 

travelled regularly to Medellin from Florida to have sex 

with kids. I worked with Homeland Security to get this guy 

on social media. I had never used Face book before to make 

a case against someone. I created a fake Facebook account, 

added 10 friends- girls and guys- and it mushroomed, had 

like 300 friends in 40 hours. I communicated with these 

people and most of the Americans were toned down, didn't 

want to talk about it. But Dennis DeJesus came at me hard-

he told me the minors he had sex with, he contacted the 

minors and told them I was coming to town. I then went to 

Colombia and talked to these girls he connected me with. 

Video ofBatman meeting with these young girls Dennis 

connected him with 

BATMAN: The girls told me the things Dennis did to them, 

to other girls, they showed me pictures. I invited these girls 
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and others to the party, where the Colombian authorities 

would take them into custody and tiy to help them out of 

the industry 

Video of Batman meeting with Alex in cab with the girls 

BATMAN: I met with Alex again and he brought three of 

the girls with him-he told me he has 20 girls total, one 

just 13-years-old who will be sold as a virgin for $2500. 

We knew we had to take this guy down. 

Video of Tim and traffickers meeting/or lunch to discuss 

the plans and how many girls can come. Their ages, what 

they will do. Traffickers telling Tim these are innocent girls. 

TIM BALLARD: Now that the operations in Medellin and 

Armenia were back on, we were able to continue working 

in Cartagena. We met with Edward, Samuel and Johana at a 

beach restaurant. They showed us pictures of two of the 

girls- just 12 and 13 years old. Tuey said both are virgins 

and would cost us $1,000 each. They talked about how 

innocent the girls are and how we need to be delicate with 

them. They told me things I've never heard traffickers 

say ... to say these girls are innocent, be soft with them. It 

was unlike anything I'd ever heard. 

j Segment Two j 

TRIPLE TAKE MISSION IS BACK ON 
lntercut the following interviews with footage: 

-Party houses being set up in Armenia, Cartagena and 

Medellin 
-Team meeting/praying before Cartagena operation 

-CTI raids taking place in all three locations 

-Boat with Child Protective Services being delayed in 

Cartagena 
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TIM BALLARD: All three missions are back on. We 

believe there are 50 victims in Cartagena, mostly kids. In 

Armenia- the main target is Martin's house which we think 

is his porn studio and in Medellin- we've pinpointed Alex 

as the new trafficker and we're ready to move forward. 

TIM BALLARD: We have to pick houses for our sting 

locations based on how easy it will be to control where the 

traffickers and girls are. We want the girls kept away from 

the traffickers and the negotiation area to have few exits so 

the traffickers cannot escape. 

MATT OSBORNE: The location in Armenia for the party 

was perfect- easily able to close it off. And as the sex party 

happens, a second CTI team will raid Martin's house which 

we believe is a porn studio. 

BATMAN: Medellin is more tricky- the home is totally 

secluded which is good for trapping the traffickers, but it 

makes it more difficult to get to us if we need help. 

Medellin has a cartel presence so this was the most 

dangerous of the three missions. Because of this, the U.S. 

Embassy was highly involved. They had Marine helicopters 

on standby in case we needed to be evacuated quickly. My 

wife flew in as well to be with the girls and stay with them 

from the moment they arrived until they are taken by bus to 

rehabilitation specialists in Bogota. She has been through 

this and is able to comfort and calm the girls. 

TIM BALLARD: The logistics in Cartagena are different 

from anything we've ever done. The sting location is a 

beach house about 40 miles from the city by boat. The 

police will make a beach landing by boat and militaty 

personnel will be hidden in trees along the property as a 

precaution. We also have Krista Rykert, a nurse who comes 

on operation to stay with the boys and girls and keep them 

calm. Utah Attorney General Sean Reyes also joined us for 
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this operation, he played a bodyguard. 

SEAN REYES: Tells us why it's important to him to work 
with Tim and OUR in other countries fighting sex slaveiy. 
What does he say to people who think he should stay in 
Utah, working on only problems in the U.S. 

TIM BALLARD: We have to say the most awful, dirty 
things to these traffickers to get them to say terrible stuff--
because that's the kind of thing that gets them put behind 
bars for a long, long time. The traffickers are expecting to 
see a certain type of person at these sex parties, so it's 
crucial that we play the role of a pedophile to perfection ... 
even though it makes us sick. We make sure the kids don't 
ever hear us speak. We set up hidden cameras on operation 
day to get video of the traffickers. This is essential in the 
court cases against the traffickers and ensures they go away 
for a long time. It also ensures the traffickers go to prison 
without the children involved having to testify 

BATMAN: As we were preparing for our mission, I got 
word that authorities had found pictures, videos and masks 
owned by Dennis de Jesus- they got him on production of 
child porn. He was sentenced to 15 years in prison. It's a 
start, but one is not enough. I have dozens more just like 
him and I want them all taken down. 

TIM BALLARD: Our teams gather for a moment of prayer 
before each operation. We believe God loves each of these 
kids and is with us, helping us save them. [I know we have 
video of a prayer I led in Armenia right before the 
operation, and hopefully there is footage of the teams 
praying in Medellin and Cartagena, as that is pretty 
powerful.] 

Video of operation in Armenia; Matt talking to Martin 
about why he didn't bring minors, Martin telling Matt he 
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brought women from all over. 

MATT OSBORNE: A new contact named Irvin shows up at 

the party with Lina Maria, Martin's "girlfriend." [Martin 

introduces her as his "girlfriend," but she is actually his 

groomer/recruiter. It is a sad story that Lina Maria used to 

be one of his trafficking victims, but then she cleverly 

realized that if she proved herself to Martin and was able to 

recruit young girls for him, then she would not have to be 

raped and abused by any more clients. Similar to the story 

of Laura from Medellin, Lina Maria was first a victim and 

now a trafficker. I would be happy to briefly discuss that 

context on camera, if it ends up fitting in the script.] They 

helped Martin bring 20 girls. Some looked very young so 

we knew it was possible we did have some minors here 

after all. 

MATT OSBORNE: I talk with Martin and he tells me the 

only reason he didn't bring minors is because his 
competitors learned about the deal and were going to rat 

him out to the police. He admits he brought women in from 

cities all over Colombia to have sex with us, and he accepts 

money for the girls he brought to the party . We now have 

what we need to arrest him for pimping and trafficking. 

Video of police coming in on Martin and then of CTI 

raiding his home and porn studio 

MATT OSBORNE: After Martin and his team are in 

custody-female officers from Bienestar y FamiJia (the 
equivalent of our Child Protective Services) arrive on scene 

to help the girls. We rescued 20 victims and three people 

were arrested. CTI moved in on Martin's house after he 

was arrested and they found used condoms, masks and 
costumes and other evidence of child pornography. That 

was a huge success, as the Colombian authorities had no 

idea that Martin was running a child porn studio out of his 
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house. 

Video of operation/negotiation in Medellin 

BATMAN: In Medellin, the girls and traffickers begin to 

arrive. Kenia takes the girls to the holding area and 
separates the traffickers from the victims. It's veiy 
important to separate the girls from the traffickers because 

it makes the arrests safer and is less stressful for the minors. 

BATMAN: Negotiation goes as planned .. all the traffickers 

are in one room with limited exits. They tell me the 

youngest is 13 and we pay. 

Video ofpolice moving in after CTI agent sends text 

BATMAN: After the arrests are made, we are taken away 

with an armed guard in case the cartel or someone 
retaliates. We rescued 49 victims and arrested 7 traffickers. 

Video of operation in Cartagena; girls arriving by boat/ 

Fuego talking/ traffickers posing for pictures 

TIM BALLARD: In Cartagena we get everyone on boats to 

head out to the island house. The boys and girls are taken 

as far as possib]e from the negotiation table, to keep them 

separated from the police when they arrive. Our goal is to 

get the traffickers to restate very clearly the terms of the 

deal. .. this will help eventually with prosecution. 

TIM BALLARD: Edward and his team tell me the ages of 

everyone they brought plus the virgins they brought to have 

sex with our boss. I te11 them I want to see the virgins, so 

Edward goes to get them .. I followed and found them, 

crying, scared to death .. it broke my heart. I told Edward 

nevennind, we don't need to show them to the bosses, but 

he didn't care. It's so hard playing a pedophile, looking into 
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these girls' eyes and having them believe we are going to 

use them as sex objects .. it's so hard but we can't break 

character because the traffickers are looking out for 

anything out of place. 

SOMEONE COLOMBIAN SIDE OF CARTAGENA OP: 

[1bis could be Jakie, or perhaps Jorge Martes from CTI 

Colombia] This was one of the more stressful operations, 

because one of the boats with Colombian Child Protective 

Services [Bienestar y Familia] on it didn't laW1ch in time. 

There was an hour delay where the cops were ready and the 

military was ready, but we could not launch the raid 
because the aftercare for the girls wasn't ready. 

TIM BALLARD: Our jump team had to improvise and 

delay the traffickers. They really thought on their feet and 

told the traffickers that they didn't want this to be a one 

night thing, but wanted it to be an ongoing thing. So they 

all sat down to plan out how to expand it and stalled for 45 

minutes until the military and police could arrive. 

Video of Tim asking how they can make sure cops don 't find 

out ... and traffickers talking about the modeling agency and 

how it works. Video of cops moving in. 

TIM BALLARD: Seeing Edward in handcuffs was so 

satisfying. To know his child sex hotel would never be 
built We rescued 54 victims and arrested five traffickers. 

TIM BALLARD: In these operations, we get arrested too 

so it doesn't look suspicious ... We usually leave sting 

operations in handcuffs with the girls believing we are evil 

predators. This time was different, somehow the kids find 

out we were working with police and we were the good 

guys. They crune running up to us, cheering and singing 

and saying thank you. My fiiend said to me, this is the 

sound of freedom. 
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! Segment Three I 
AFTERMATH AND AFTERCARE 
Intercut the following interviews with footage: 
- News clips of the arrests in all three cities; particu]ar]y 

of Kelly Johana Suarez 
-Batman meeting with Laura- her talking about how she 

got into this 
-Video of girls in aftercare centers; particularly at the one 

Batman and his wife run[This might be tricky to obtain, but 

I could also see Batman agreeing to allow you to film at his 

ministry in Guatemala.] 

MATT OSBORNE: These three operations in Colombia led 

to a total of 123 victims rescued- 55 of them minors- and 

15 traffickers arrested. We believe it is the largest human 

trafficking operation takedown in history. Can this be 

confirmed? 

SEAN REYES: Tells us about being on this mission what it 

meant to be a part of something like this. Tells us about 

trying to get the mission certified by Guinness World 
Records. Update on this? 

BATMAN: In Medellin, the American man, Dennis 
DeJesus was prosecuted. One cool thing that came out of 

this operation, is news stories ran about our mission and the 

people who were arrested ... and the mayor of Medellin was 

so embarrassed by what was going on in his city that he 
took action too. He planned raids at brothels in the area and 

arrested another 20 or so. [I think I have a link to that news 

story and can get you the final tally of brothels taken 

down.] 

Someone with Homeland Security could tell us where 

people involved in the Medellin mission are today. 
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[I'm not sure how much HSI will want to talk about this 
case, even if they have the details, but we can certainly ask 
a couple of the HSI agents who were involved if they 
would be willing to help us out.] 
MATT OSBORNE: In Armenia- we saved 20 sex 
trafficking victims. We had a great aftercare program there. 
Three people were arrested. Martin and his girlfriend, who 
was really his original recruit. Her name was Lina Maria 
and then the third guy Irvin was arrested too. Martin and 
Lina served time in prison after taking plea deals, and Irvin 
is still fighting the charges in court. We raided Martin's 
porn studio at the same time he was being arrested at the 
party house- we found toys and costumes, it was just 
disgusting. 

CTI Agents could tell us more on where these guys from 
Armenia are now.[I am not sure how easy it would be to 
track down the CTI agents involved in this case, or how 
much they could/would want to share, but I will certainly 
make a good effort to get them involved.] 

TIM BALLARD: In Cartagena, five traffickers were 
arrested including Edward, Samuel and the former Miss 
Colombia. Ke11y Johana Suarez. These five people were in 
jail for a bit but then a corrupt municipal judge let them 
out. I'm testifying against these people this year. Update 
on this? [Tim is still likely to· testify against them in a 
Colombian court this fall.] 

CTI Agents - check up on the girls rescued in 
Cartagena/ give an update on them. [Our partner rehab 
organization down there is called Renacer. We maintain a 
good relationship with Renacer leadership, and they should 
be able to fill in some of the aftercare aftermath details.] 

TIM BALLARD: Using our model, the Colombian 
authorities now run their own operations, rescuing kids on 
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their own. This is what we wanted, for them to continue 
rescuing kids long after we're gone. 

TIM BALLARD: Tells us how children get involved in 
this- some are kidnapped from their homes, or they grow 
up in abusive homes and have to escape any way they can. 
TeIIs us there is such a high demand for sex with children 
that traffickers prey on kids like this. 

BATMAN: Tells us about meeting Laura when he was 
planning the sex party with Jeffrey. Laura has sex for 
money but also pimps out other girls. We weren't sure if 
she was being used by someone, a boyfriend maybe. Also 
we thought she could potentially be turned into an 
informant for us. 

BATMAN: Laura told me she started working with her 
mom when she was 13... was getting no sleep, fell behind 
in school. Her mom beat her and almost killed her. She ran 
away from home and stayed with friends for awhile, stayed 
with a cousin who tried to abuse her. She was willing to 
work for the equivalent for $6 a day, but couldn't find 
work. She told me she regretted the situation she was in, 
bringing young girls for sex. I did not want Laura to be 
arrested. She'd been abused since she was a child ... I hoped 
she would come back with me to my ministry to be 
rehabilitated and get the healing she needs. UPDATE ON 
THIS? DID SHE GO TO THE REHABILITATION 
CENTER? 

TIM BALLARD: At OUR we want to cut the evil off at the 
root and stop it from continuing. Arresting traffickers is a 
huge part of this, but we also want to rehabilitate the young 
women and girls who have been brought into the 
trafficking side of things through life circumstances. 

BATMAN: My wife, Kenia, and I operate the 'Princess 
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Program' in Latin America- it's a Rehabilitation Ministry 
that focuses on rescuing girls from the sex trade and giving 
them an education and skills to rebuild their life with 
Biblical teachings as the foundation. We've helped 
hundreds of girls rebuild their lives. And we are able to 
connect with the girls in a unique way. Kenia went through 
this too. She was victimized and rehabilitated through our 
program. 

KENIA: Tells her story, of coming to Castle for 
rehabilitation, meeting Batman and falling in love with 
him. 

BATMAN: Tells us about falling in love with Kenia .. their 
proposal story. She came to his office one day and said she 
knew he had a ring. He did, but wasn't sure he was ready 
yet. She said I'm not leaving without the ring. 

TIM BALLARD: Tells us about the importance of aftercare 
for the kids they rescue. The importance of places like the 
rehabilitation center that Batman and Kenia run together. 

SOMEONE RESCUED FROM ONE OF THE MISSIONS: 
Tel1s us about her 1ife now/ what it's like since being 
rescued by OUR and taken to an aftercare center. [It may 
ultimately not be possible to find one of the children who 
was rescued during that mission, but we will put out a 
bunch of fishing lines and see ifwe can't round somebody 
up. If not, we can put you in touch with any nwnber of 
fonner trafficking victims who can speak to what the girls 
went through during their ordeal.] 

TIM BALLARD: Tells us why it's important that OUR 
keep working in places like Colombia. 

POSSIBLE ADDITIONS: 
New story line to follow up on: Ke11y Johana Suarez - Her 
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and 4 others were in jaiJ for a bit but then corrupt judges let 

them out. just like Haiti. Tim is testifying against these 

people this year .. is there another mission planned that we 

cou]d go on and film?(Depending on timing of our 
operations, we might be able to bring you down to cover 

one in Mexico, Haiti or elsewhere.] 

Potential other story line to follow up on: Laura who 
Batman spoke with in Medellin- she helped recruit girls to 

be trafficked, but had been a victim herself He wanted to 

try and rescue her- bring her to his rehabilitation center. Did 

that happen? Could we follow up on where she is today? 

Or a follow up on where the girls rescued are today?[We 
have a contact down in Cartagena named Elkyn Castano. 
Elkyn is an attorney and anti-trafficking activist who 
supported the organization Renacer after this operation. He 

is a true hero who helped provide assistance to the girls and 

help strengthen the legal case against the traffickers, despite 

receiving death threats on a weekly basis. We are stiII in 

contact with him, and ifhe were to agree to give an 
interview on camera, he could tell a powerful story about 

the affect that OUR's work has had in Cartagena, how 
some of the girls fared in the aftermath of the rescue, how 
they are doing today, etc. Just a thought. J 
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RESCUED FROM DARKNESS 

A Personal Odyssey from a Life 

Battling Human Trafficking 

By 

Tim Ballard 

Dear Editor 

My name is Tim Ballard and I am different things to different people. 

To some I am a hero and humanitarian. To others I'm a religious zealot 

and a con artist. To some I am a saint fighting human trafficking. To 

others I'm a glory-seeking wannabe Rambo. To some I'm a patriot. To 

others I'm an ideological propagandist. 

Truthfully, I may be all and none of those things. Over the past few 

years, I have experienced a profound wake-up call that has 

fundamentally altered how even I perceive myself. Simply put, I crashed 

and burned. 

It was the best thing that ever happened to me. 

Twenty-two years ago, in the wake of9/ll, 1 began my career as a CIA 

agent specializing in terrorism and weapons of mass destruction before 

carving out a niche for myself at the Department of Homeland Security 

fighting human trafficking and crimes against children. After leaving the 

government in 2013, I founded OPERATION UNDERGROUND 

RAILROAD (O.U.R.), a non-political, non-profit organization working in 

partnership with law enforcement agencies around the globe dedicated 
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to fighting the child sex trade. I am a public spokesperson in this on-

going effort and in 2019 I was appointed Co-Chairman of the White 

House Public-Private Partnership Advisory Council to End Human 

Trafficking. 

I am proud of these accomplishments, but there is a dysfunctional 

reality that provides necessary context to understanding who I am, 

what I do, and my purpose in this world. I'm not what people think I 

am. Sometimes I'm not sure I know myself. 

In November 2020 I experienced a mental and emotional breakdown. 

The events leading up to this breakdown, which I intend to chronicle in 

this book, were a perfect storm of personal and professional disasters. 

In addition to the crushing responsibilities of :fighting an ongoing war 

against human trafficking, in 2020 I became the target of a corporate 

coup attempt within O.U.R. targeting me personally. I have since 

learned that some of the plotters were people I had kno'Wil and trusted 

for years - people I considered to be family. These events triggered an 

avalanche of emotional baggage and mental health struggles that left 

me so impaired that my wife, Katherine, felt as if her husband had died. 

Most of all; I attribute my breakdown to eighteen years of untreated 

emotional trauma from bearing witness to thousands of horrific acts of 

violence against children. I ignored self-care for decades. I was raised to 

believe my faith and my strength of character would be enough to see 

me through even the darkest moments. 

I was wrong. I was arrogant. And I paid the price. 

In the wake of these events, I have traveled a long road to recovery. It's 

a cautionary- tale I now want to share with others as an advocate for 

mental health. In this book I intend to share my origin story; growing 

up in La Canada, California as one of six children in a large and close 

2 
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LDS family. I'll illustrate my passion from an early age to be a protector 

- to be Superman - and channel that passion into acts of service. I'll 

chronicle my education and my Mormon mission to Chile as a young 

man where I first recognized how easily the powerful can abuse the 

weak. I'll present a timeline of my entry into the CIA and my 

subsequent pursuit of terrorists on the Mexico border where some of 

the 9 / 11 hijackers entered the country. These events were only a 

prologue, however, to my life's work fighting on behalf of children that 

has helped improve thousands of lives. In these stories, I intend to build 

a portrait of who I thought I was before my bubble burst. These are 

exciting stories of action, danger, and idealism, to be sure, but they also 

concealed the looming personal danger I never saw coming. The road to 

Hell, as they say, is paved with good intentions. It's ajourney that has 

stripped away the facade of what I once believed to be true about 

myself. Sometimes it is the rescuer needs to be rescued. 

Ironically, it's this breakdown that has enabled me to emerge as a 

stronger and more capable person to face some of my biggest challenges 

yet, including a harrowing mission in 2022 to war-torn Ukraine and the 

capture of one of Europe's most notorious child sex traffickers. 

What I have gone through is painful and transformative, but I am not 

unique. I am normal. I have spent my career fighting human demons in 

the real world, but this is a book mostly about the demons inside ALL of 

us. In this book, I intend to tell you who I really am: tny human side, 

warts and all. In doing so, I hope to empower others to come a little 

closer to discovering their truth as well. 

3 
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BIOGRAPHY 

I am the founder and CEO of OPERATION UNDERGROUND RAILROAD 

{O.U.R.), a non-profit organization dedicated to fighting and ending 

human trafficking and child sexual exploitation. In addition to 

developing software to aid Internet investigations of child sex rings, 

O.U.R. works with national and international partners in law 

enforcement to train officers, provide physical resources, andj when 

needed, participate in joint operations under local jurisdiction to free 

victims and bring the traffickers to justice. 0. U.R,s missions encompass 

the entire world, including recent rescue missions in Ukraine. 

After beginning my career at the CIA focusing on terrorism and weapons 

of mass destruction, I spent a decade working with the Department of 

Homeland Security in Homeland Security Investigations {HSI). At HSI, I 

was a member of the Internet Crimes Against Children Task Force and I 

spent the majority of my career investigating sex trafficking, child 

sexual tourism, and child pornography. I left public service in 2013 to 

found O.U.R. and in 2019 I was invited to be Co-Chair of the White 

House Public-Private Partnership Advisory Council to End Human 

Trafficking. 

I currently live in Utah with my wife, Katherine, and our nine children -

two of whom were children rescued from a trafficking network in Haiti. 

4 
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BOOKS 

The following is a list of my previous books. To date, these have been 

aimed primarily at an LDS audience, but my hope now is to reach a 

broader audience unfamiliar with my life and work. 

THE COVENANT, ONE NATION UNDER GOD (2012) 

THE COVENANT VOL 1: ONE NATION UNDER GOD: DISCOVERY 

THROUGH REVOLUTION (2011) 

THE COVENANT VOL 2: THE CONSTITUTION, THE CNIL WAR, AND OUR 

FIGHT TO PRESERVE THE COVENANT TODAY (2014) 

THE COVENANT, LINCOLN, AND THE WAR (2012) 

THE LINCOLN HYPOTHESIS (2016) 

THE PILGRIM HYPOTHESIS (2020) 

THE WASHINGTON HYPOTHESIS (2016) 

SL.A VE STEALERS: TRUE ACCOUNTS OF SLAVE RESCUES~ THEN AND 

NOW(20l8) 

OPERATIONTOUSSAJNTwith Russell Brnnson and Nick Nanton (2019) 

5 
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RESCUED FROM DARKNESS 

OUTLINE 

PREFACE - Superman Calling (SEE SAMPLE CHAPTER) 

As a young boy, I'd dreamed of being Superman. A protector. A 

hero. My parents, however, had concerns and it required a phone call 

from the Man of Steel himself to set me straight. 

1 - "He Doesn't Want to be Here. 11 

My desire to be a protector came from my insecurities from 

childhood. My parents, Dennis and Melody, raised our large LDS family 

in suburban La Canada, California. When I was born, my mom told 

people, "He doesn't want to be here.'' She believed I had unfinished 

business in Heaven but God had something special for me to do here on 

Earth. My mother was intense - far too intense. She set high 

expectations for us that were difficult, perhaps impossible, to achieve. I 

became the rule enforcer. I was the self-appointed guardian who drove 

my siblings nuts keeping them in line and safe in a dangerous world. I 

grew up in the era of L.A.'s "Night Stalker" serial killer and the 

McMartin Pre-School Scandal when the term "stranger danger" was first 

coined. I personally faced this danger on my seventh birthday when my 

older brother and I were almost abducted off a street corner in broad 

daylight. If something like that could happen to me, it could happen to 

anyone - and it could've easily been far worse. 

6 
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I learned from my parents to not compromise about the things I 

considered right and wrong. Even so, when 1 later told them I wanted to 

become an FBI agent~ they did everything they could to discourage me. 

Our entire family is in real estate and construction, and it was assumed 

my siblings and I would all follow suit. My mom had plans for me and I 

was expected to tow the line. 

2 - Educating Tim 

Throughout my childhood, my siblings and I lived in fear of any 

kind of academic failure that would earn our mother's wrath. Despite 

mostly good grades, I still was barely accepted at BYU. I thrived in my 

freshman year in college, but I also knew I would pause my schooling 

for an education of a different kind. 

3 - Sense ol Mission 

After my freshman year at college, I left school to go on my 

Mormon mission. Missions serve many purposes, but it's mostly about 

service and learning to be selfless. My Mission took me to Chile where I 

quickly learned how easily governments can treat people like collateral 

damage. This was driven home by my friendship with a blind war 

veteran named Eduardo who simply wanted someone to read the 

Scripture to him and to pray. One day, Eduardo just disappeared. His 

loss led to an epiphany about the injustices of politics, ineffective 

government, and tyranny in people's lives. That instinct from my 

childhood - that instinct to protect the innocent - really kicked in. What 

my mission taught me was that I could go to the darkest corners of the 

world and make a difference. I returned home and told my parents, "I'm 

7 
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going to be a special agent for the U.S. government." They responded, 

"Are you nuts?! You're going to get killed!" 

4 -- Return to BYU 

l returned to BYU with a sense of idealism and purpose. I majored 

in Spanish and minored in politics. I became fluent in Spanish to the 

point where now even natlve speakers have no idea I am a gringo. At the 

time, I considered getting a graduate degree in history or politics, but I 

also knew from my Mormon mission that I wanted to be wherever there 

was injustice. I decided to pursue a career in international law 

enforcement. Really, that was my childhood dream: to have a badge, to 

carry a gun, and to kick ass. So from that point on, that was my 

mission. Then fate stepped in. I met someone. She quickly gave me an 

even stronger sense of purpose. 

5 - One Thousand Times a Better Person 

I met Katherine at BYU and we quickly became inseparable. I 

recognized from the beginning that she had a beautiful soul and that we 

shared a similar idealism about life. We immediately started planning 

out the shape of our Jife together. We decided very quickly to get 

married and Katherine made it clear that her goal in life was to be a 

wife and mother. It was the only career she was interested in and I 

respected that. She came from a family of six and so did I~ so our plan 

was to have six kids. Since I was a virgin, I was happy to know I would 

at least get to have sex six times! 

When my mother learned about the engagement, and specifically 

about Katherine's decision to drop out of BYU to focus on having kids, 

8 
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my mom told me, "Get the ring back!" My mom had dropped out of 

college when she met my father, but she eventually went back and got 

her degree. My mom thought Katherine was selling herself short. My 

mom's sense of order and perfectionism- her drive for control, honestly 

- wouldn't allow her to see things any other way. It was like World War 

III between my mom and Katherine, but it didn't stop our plans. 

Katherine and I got married in 1999 and within a year we'd started a 

family. Katherine had a vision for us and she has never waivered from it 

- even when I did my best to fail her and distort that vision. 

6 -- Faith 

It's impossible to understand my journey without understanding 

the role religion has played in my life. My intention in this book, 

however, is not to proselytize or to preach to the choir. My fa.ith has 

defined my experiences and motivated my choices. In understanding 

what religion means to me, it illustrates how I came to be me and how 

despite my faith I still have fallen short in fundamental ways. I have 

specific views about God and country, and I believe I have had moments 

of connection with God that I can't deny. 

7 - Ready for-Action 

After getting married and graduating from BYU, I met with a professor 

at UC Irvine about my interest in history and foreign policy. He told me, 

"Dude, you're no academic. You want to be a practitioner." He directed 

me to the Monterey School of International Studies where they teach 

you how to execute policy on the ground. "You're ready for action/' he 

said. 

9 
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10 

In 2000, I began a two-year program in international policy with 

an emphasis in ''Terrorism and Weapons of Mass Destruction." At the 

institute, I first heard the name Osama bin Laden. In my second year at 

the institute, CIA rep Richard Johnson arrived to jnterview me and offer 

a full time job. I spent the summer of 2001 at CIA headquarters· in 

Langley, Virginia training as an analyst and while there I visited lower 

Manhattan and the World Trade Center. In September, I returned to 

Monterey to resume classes just before the terrorist attacks on 

September 11th . The next day I received a call from Richard saying, 11Get 

your ass back here.'' 

CHAPTER 8 - Manning the Border 

In the chaotic days following 9 / 11, I finished school preparing to 

join the front lines in the War on Terror. Upon learning that some of the 

9 / 11 hijackers entered the country through the border crossing at El 

Centro, California, I told my bosses, "I speak Spanish. I want to get on 

the border." For me, the front lines were on the Southern border. 

I quit the CIA and joined U.S. Customs. After spending a few 

months training at the academy, I was stationed in El Centro working 

on drug cases, smuggling, and looking for connections between drug 

carte]s and al Qaeda. I was nine months into the job when my 

supervisor, Larry Frost, revealed he was starting a Child Crimes and 

Trafficking Unit and wanted me to came aboard. Up to this point, child 

trafficking was not on my radar and I'd focused almost exclusively on 

terrorism. Larry said he approached me, however, because I was a man 

of faith and he knew it would take people of extraordinary personal 

conviction to deal with "the darkest things you can imagine." I was 

apprehensive about taking the offer and Katherine was even more 
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reluctant. By then, we had three kids and Katherine was settling into 

our new home. She worried that I could be endangering our family by 

going after traffickers and cartels. I understood her concern and began 

practicing my speech to Larry about turning down the job. 

9 .. "You Need to Do This.,, 

Before I could give my answer to Larry Frost, Katherine came to 

me in tears. She had been afraid for our children, but after prayer and 

reflection she began to think about the other children - the ones being 

kidnapped, sold, and forced into unspeakable acts - and what their 

lives must be like. She felt something change inside her and said to me, 

"You need to do this." We both knew she was agreeing to a huge 

sacrifice, however, and she told me, "I have full veto power. If I see the 

light dim in your eyes, you're out." Little did she know that light 

wouldn't dim for another eighteen years. 

10 •· "I Don't Belong Here.,, 

The pivotal event that led to creating O.U.R. happened in 2006 

while J was working for the Child Crimes and Trafficking Unit. My fellow 

agents arrested a predator named Earl Buchanan as he was returning 

from Mexicali, Mexico, with a 5-year-old boy named "Jose" in his van. 

Federal agents raided Buchanan's business in San Bernardino and 

discovered twelve undocumented children being held captive to perform 

sex acts for Buchanan's video cameras. Hundreds of hours of 

pornography were recovered, but for the first time we had rescued the 

victims from the place where this material was being produced. 1 was 

assigned to review the videos to gather evidence -with some videos 

11 
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showing children as young as three years old being raped and 

sodomized. I was sickened enough to consider quitting. Everything 

changed for me, however, when I visited Jose at the agency safe facility 

where he'd been moved. When I arrived, Jose wrapped his tiny arms 

around me and said to me in English, "I don't belong here." Jose's 

words made me realize that I couldn't abandon kids like Jose to the 

monsters of the world. Katherine agreed. She told me, "It's better not to 

survive than to shrink." Instead of quitting, I threw myself into my 

work. I would never look back. 

11 - Stay Out 

12 

Over the next six years I became totally committed to investigating 

cases of child sexual exploitation and human trafficking. Then in 2012, 

a boy named Gardy Marti, who was born a U.S. citizen to Haitian 

parents, was kidnapped outside his church in Port Au Prince. Gardy's 

father had turned to the LDS church for help and they contacted me as 

an expert in human trafficking cases. I began consulting on the case 

even though it was legally outside my HSI jurisdiction. Eventually, the 

search for Gardy took me all over Haiti and into Colombia where I 

helped train Federal police investigating child abduction cases. When 

my superiors found out what I was doing, however, they ordered me off 

the case and to stay out of Haiti and Colombia. I was frustrated with 

how little I could legally do to combat trafficking abroad as an employee 

of the U.S. government. By this time, Katherine and I had moved our 

family to Utah and we were both increasingly aware that there was 

more we could do to help trafficking victims around the world. My lack 

of jurisdiction was a barrier to doing what we both knew was right. 
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12 - Going Underground 

I was writing my book "Slave Stealers," and thinking a lot about 

my hero, Harriet Jacobs, when my frustrations with HSI came to a 

head. Jacobs was an African-American slave in Edenton, North 

Carolina in the mid-1800s who, like Harriet Tubman, helped former 

slaves escape to the North at great risk to her personal safety. Inspired 

by her courage, I began working on a blueprint for a private group that 

would rescue child victims overseas where HSI would not. Then in 2013 

I heard political commentator Glenn Beck on his radio show discussjng 

an Ohio kidnapper arrested for having imprisoned three women for 

years in his basement. Beck was outraged that more wasn't being done 

to stop human trafficking. I immediately sent Beck an email saying, "I 

have a blueprint for exactly this kind of private group.'' To my surprise, 

Beck read the email on the air and the following week l pitched a more 

specific plan to Beck in person. Beck made a commitment to donate one 

million dollars. He then went on the radio and raised another million 

from his listeners in a matter of hours. The project suddenly became 

viable and real - and I faced a decision: "Do I leave the government?" 

Katherine made the final call. She told me, "I will not let you Jeopardize 

my salvo.ti.on by not doing this!" The next morning, I quit my job at HSI. 

13 •· Coalition of the Willing 

Thanks to Beck's seed money, O.U.R. began operabon as a non-

profit and I immediately gathered a team of ex-CIA and former DHS 

agents who shared my commitment to rescuing children from 

traffickers. We started by jumped back into the Gardy Marti case, but 

that soon led us to Colombia where federal law enforcement asked for 

our help setting up a sting operation in Cartagena, one of the world's 
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biggest hubs for sex tourism. Going undercover posing as high-rolling 

American pedophiles, we held a party where the traffickers agreed to 

deliver a dozen girls and young women. When the traffickers arrived 

with the victims, the Colombian police sprung their trap and the 

traffickers were arrested. The CBS Evening News documented the sting 

operation and it proved O.U.R. could deliver results. The company was 

off and running, with more people offering to help and more donations 

coming in from across the world. 

14 -- The Orphanage 

14 

Though the hunt for Gardy Marti had grown cold, I had not given 

up the search and remained determined to find him. That search led me 

to an "orphanage" in Port-au-Prince that was really a staging area for 

traffickers selling children. Posing as a potential buyer, I went into the 

orphanage hoping to find evidence that Gardy was either there or had 

been there. Instead, I encountered two children - siblings Colin, who 

was five, and Coline, who was seven. I felt an incredible bond with these 

two kids and struggled to stay in character as I negotiated with the 

orphanage owners. It broke my heart that I couldn't arrange to take 

Colin and Coline with me that day, and I later called Katherine. She told 

me to keep an eye on the two siblings and to not let anything bad 

happen to them. Katherine eventually flew to Haiti personally to meet 

the kids and together we made the decision to adopt them. Even with 

our influence and connections, however, it still took three years to get 

the kids out legally. When Colin and Coline finally came home with us 

to Utah, our entire family greeted them at the airport. I gave Colin a gift: 

a Superman cape. From this experience, Katherine formed her own 

organization called Children Need Families (CNF). CNF provides after-



Bates #000257

care services and helps to facilitate homes for children rescued from 

abuse or harmful situations. 

15 -- Losing Craig Again 

15 

As kids, I was overprotective of my younger brother Craig. It was 

my job to keep him safe. After I went off to college, however, we drifted 

apart, as siblings tend to do. Years later, by the time I'd founded O.U.R., 

Craig had become a successful and wealthy businessman and I was still 

a lowly government employee. An unhealthy competition developed 

between us that, frankly, was as much my fault as his. Oddly, when I 

started O.U.R., and the company became wildly successful, our 

estrangement only seemed to grow. When he learned filmmakers were 

preparing to shoot a movie about me, for example> instead of 

congratulating me he scoffed at the film's relatively small budget. There 

were incidents between us that tested my loyalty to a sibling who had 

once been my sweet little brother. This estrangement broke my heart 

and was part of a slow build-up of unresolved personal and professional 

traumas chipping away at my emotional stability. 

16 - "The Floor is Yours." 

During the years of 0. U.R. 's explosive growth, I was often invited 

on cable news shows to discuss the topic of child sex trafficking and 

efforts to stop it. After one such appearance in 2018, a senior official at 

the White House called and invited me to a meeting the following 

morning. When I arrived at the Whjte House the next day, I was 

escorted to the Cabinet Room with no idea why I had been summoned. 

Larry Frost, my old boss at HSI was there in his new capacity as head of 
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DHS. He had no idea what was happening either. The next thing I 

knew, the doors opened and Ivanka Trump entered the room followed 

by her father, the President of the United States. Before I really realized 

what was happening, the President told everyone assembled that I was 

there to give a presentation on human trafficking. As I sat in the chair 

next to the President, he turned to me and said; ~Tim, the floor is 

yours." 

Luckily, I knew the subject of hl.:lrnan trafficking better than my 

own name. I spoke for about an hour, with the President asking 

periodic questions, until finally the meeting ended and the President left 

the room. A short time later, I'd been named the co-chair of the White 

House Anti-Trafficldng Council, a bipartisan post I served in for two 

years. The President's interest defiriitely helped with O.U.R.'s 

fundraising efforts. My appointment also undeniably raised my public 

profile in ways both good and bad. To the President's supporters 1 1 was 

a savior and saint. To the President's detractors, I was serving the Devil. 

I understood the politics. At the time, I felt the political minefield I had 

walked into was worth it if it meant helping and saving more children. 

That feeling was soon tested in ways I couldn't possibly imagine. 

17 -- Directing Trame 

By late 2019, O.U.R. had taken off like a rocket. We ran rescue 

ops around the world and our staff grew exponentially. I was the 

fundraising face of O.U.R. in addition to participating in jump teams 

and sting operations. It was a never-ending process that left almost no 

time for Katherine or the kids. At the same time, O.U.R.'s lawyers 

wanted to reduce the "overlap" between my work for O. U .R. and my 

personal projects, such as the books rd written on American history. I 
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reluctantly agreed with their suggestion that I step down as CEO so 

that my personal "brand" (as they called it) could be separate from 

O.U.R. It seemed like a reasonable move. I had placed many good 

people in leadership positions at O.U.R. - people whom I considered 

family - and l felt confident in their abilities. Even though I was 

stepping down, I wasn't really leaving O. U.R. I still participated in ops 

and would continue to promote the company in TV appearances. To me, 

everyone was winning. I was very wrong. 

I was unaware that a storm was brewing over the horizon at 

0.U.R. Months after I had stepped down as CEO, I heard alarming but 

vague rumors from O.U.R. employees that things at the company 

weren't as rosy as they seemed. Whenever I inquired about these 

rumors with those in charge, I was assured that everything was fine. I 

accepted their excuses. I had no reason to be concerned. 

Unfortunately, things continued to deteriorate behind the scene 

while I was distracted participating in overseas operations. This only led 

to more tension and strain. I was trying to direct traffic in my personal 

and professional life, but the traffic was speeding toward me from all 

directions. The stress led me to self-medicate the resulting anxiety and 

sleep disorders with Xanax and Ambien - a cocktail of prescription 

dn1gs that soon led to dependency. Eventually, the problems at O.U.R. 

that I'd ignored grew bad enough that even my sister Emily, 0. U.R. 's 

Director of Communications, confided to me, "Tim, the ship is sinking." 

Emily's panic was a hard wake up call that prompted me to recruit my 

businessman uncle, Craig Anderson, to take over O.U.R.'s Board of 

Directors. While Craig and the board investigated the problems, I 

escaped into my work. It was what I did best. 

Then it all fell apart. 
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18 -- Collapse (SEE SAMPLE CHAPTER) 

I was in Florida training for an upcoming rescue operation when I 

received the call from Uncle Craig reporting the board's findings. He 

delivered bombshell news about a conspiracy brewing within 0. U .R. 

that threatened not only the company, but also me personaJly. The 

shocking revelations triggered an emotional collapse that had been 

brewing for years and caused me to literally pass out. I was found semi-

conscious in a parking lot and taken to the nearby home of my friend, 

motivational speaker Tony Robbins. 

19 - "Who are you?!" (SEE SAMPLE CHAPTER) 

Tony and his wife, Sage, took care of me and flew me to Baltimore 

in Tony's private jet to see his personal physician. I was given 

medication for anxiety, but J felt as if my entire world was falling apart. 

By the time Katherine and Craig flew to Baltimore to collect me, I was in 

such a depressed, zombie-like state that Katherine could barely 

recognize me as the man she'd married. The event changed everything I 

had ever believed about myself. 

20 -- Rebuilding OUR, Rebuilding Myself 

I spent the next couple months in mental health counseling and 

weaning myself off the drugs. I was diagnosed with OCD, PI'SD, and 

Betrayal Trauma. I was numb all of the time and I don't even remember 

most of my daily activities. I was home again '\Vith Katherine, but she 

spent almost all her time wondering. «what happened to my husband?" 
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It was like I got hit by a car and I needed to recover. I was damaged. 

Through it all, however, I thought to myself, "I can figure this out." 

Strangely, my public speaking ability was better than it was before this 

crisis. Reconciling with Katherine - that was harder. We were fighting 

nearly every day and after one particularly stupid miscommunication 

19 

on my part she literally passed out from the stress. I knew Katherine 

felt like the loneliest person on the planet, but she was too proud and 

independent to ask for help. Katherine doesn't open up to anyone. I was 

her only support and I was failing miserably at it. I became hopeless, 

suicidal, and I would pray to God, "Please, take me." What stopped me 

from doing it was knowing what it would do to Katherine and the kids. I 

didn't want them to pay for my failures for the rest of their lives. 

21 - One step forward ... 

My uncle and the board restructured the company and soon 

O.U.R. was again on a solid foundation. Despite the chaos and the 

controversy, our fundraising had actually gone up. Due to my anxiety, I 

was still routinely waking up in tears, but I was slow1y starting to 

function again. This progress soon became threatened when a 

showboating prosecutor in Utah decided to investigate 0. U.R. and me 

personally, This political investigation, initiated in direct response to the 

lies and accusations from former employees, once again destabilized my 

mental health just as I was making progress. It was as if 1 was trapped 

in a nightmare with no end in sight. 

22 - Harvest Time in Ukraine [SEE SAMPLE CHAPTER) 
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A different kind of Hell was unfolding in February 2022 when 

Russia invaded Ukraine and created a new wave of refugees and 

orphaned children. Predators descended on the war-torn country taking 

advantage of the chaos to find new victims to exploit. Ukrainian women 

and children ensnared in trafficking networks were soon turning up in 

places like the Caribbean and Mexico. It was Katherine, however, who 

convinced me that O.U.R. needed boots on the ground in Ukraine to 

stop the predators before more victims were harmed. This meant for the 

first time racing into an active war zone risking everything to confront 

the worst humanity has to offer. 

23 - "I know you're not a cop." 

The mission to Ukraine pays an unexpected benefit when it leads 

to the discovery of the whereabouts of one of Europe's most notorious 

criminal pedophiles, Nelson Maatman. Tracking Maatman to Mexico 

City, I saw an opportunity to finally capture this elusive criminal using 

a young Ukrainian woman who had joined our O. U .R. team to be used 

as bait. A massive sting operation was set in motion in conjunction with 

the Mexican authorjties. I personally went undercover in disguise to 

meet Maatman and spring the trap to ensure this time Maatman 

wouldn't escape justice. 

24 - Overdue resolutions 

The long legal nightmare involving the Utah prosecutor's 

unjustified accusations comes to a close with no charges ever being 

filed against O.U.R or me. In fact, it is the prosecutor who now faces 

discipline for an unwarranted attack that state authorities agree should 
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never have happened. These victories relieve the burden that has been 

overshadowing my life for years, but the battles have left scars that may 

never heal. Today, I still wake up most days in tears, but I'm slowly 

functioning again. I have two therapists and feel that I have achieved a 

state of humility that was long overdue. I have come to understand that 

depression and anxiety lie to you. The view of the world they present 

doesn't match reality. My mental health is by far the greatest challenge 

I have ever faced - greater than any terrorist or criminal. It's a demon 

that nearly destroyed me - and still could. My image of myse]f that I 

had built in my head since childhood - the Superman myth -- has been 

stripped away and I have no idea what kind of man is really 

underneath. I hope he is a good one. I have reconnected with family and 

even reconciled with my younger brother, Craig. We are now closer than 

ever. 

Epilogue - Magic wands 

My personal reckoning reinfo1-ced my conviction that God does not 

wave magic wands. 1 will occasionally catch myself asking why He 

allowed this to happen to me, but I remember that God knows what we 

can handle and what we can't. He won't fix things for us. We have to fix 

ourselves. I'm a different person now. I'm still figuring out who that 

person is. I know I will continue to be tested. 
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SAMPLE CHAPTERS 

PREFACE 

Superman Calling 

"Timmy, Superman is on the phone." 

I must've fallen asleep. My room was dark. I remember playing 

only moments earlier - or was it minutes? Hours? I had been 

pretending I was fighting the bad guys. Which bad guys? The generic 

kind that live in the mind of a five-year-old boy. 

Squinting, 1 saw my mother's silhouette across the room standing 

in the open doorway. I struggled to form coherent thoughts. 

"Superman. He's ... on the phone?" 

My mom nodded her head and her face betrayed a sense of delight 

that, had I been older, I would've understood to be a suppressed laugh. 

She was giving a performance. I was buying every second of it. 

"Yes. He said it's urgent and he needs to talk to you right away." 

I don't remember my muscles moving, but they must have 

because suddenly my cape was in my hands. Yes, a cape -- an 

authentic red vinyl Superman cape complete with iconic "S" logo. It was 

still tightly fastened around my neck where it had been for weeks. I had 
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been wearing it day and night ever since my dad bought it for me at the 

toy store. It was symbolic. It represented everything I ever wanted to be: 

A hero. 

I flew from the bunk in a single bound and hit the ugly shag 

carpeting hard. I too was a Man of Steel - or at least a Boy of Steel. I 

was impe1vious to pain and rational thought. I raced past Mom to the 

kitchen where Dad was sitting at the table, an amused smile on his 

face. He was the picture of calm and stability. He gestured to the corded 

phone on the wall. I nervously put the receiver to my ea.r. 

uH-Hello. T~Timothy Ballard ... speaking." 

"Timmy? It's Supermanl I'm calling from my Fortress of Solitude." 

That deep and powerful voice! It was really him! 1 was talking to a 

real superhero I I needed to say something profound. 

"Hi--" 

I'm pretty sure my brain had blown a fuse. 

"Timmy? Your parents tell me youire my biggest fan.'' 

How did my parents know Superman??? Dad was in real estate 

and mom taught piano. Was there a secret superhero hotline hidden 

somewhere in the house? What was happening?! 

"I also hear that you've been wearing my cape. Is that true? Are 

you wearing my cape. Timmy?" 

A jolt of fear shot through me. Oh no! Did Superman think I stole 

his cape??? I'd never stolen anything in my life! Stealing was a sin --

and Ballards don't sin! We were expected to follow the rules! 
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"'It's not yours! Jes a pretend cape from the store. I didn't steal it!" 

This was terrible! Superman believed I was a criminal! 

" Calm down, Timmy. I know you didn't steal it. Ws okay." 

Relief flooded through me. It was my first brnsh with a false 

allegation. J wish it had been my last. 

"Timmy, I understand you've been wearing that cape a lot. In fact, 

you wear it all the time. Is that right?" 

"It's plastic. I even take baths in it!" 

I heard a muffled laugh. Was ... Superman laughing at me? 

"Well, baths are probably okay, Timmy, but I also hear you've 

been sleeping in your cape, is that right?" 

"Yes, sir! I never take it off and I never will!" 

"Well, Timmy, sleeping in a cape is dangerous, especially in a 

bunk bed. You could get hurt." 

Superman knew where I slept? He really WAS watching! 

"Timmy, I think it's okay for you to take off the cape at bedtime 

and let it recharge. Do you think you could do that, Timmy? Do you 

think you could start taking off your cape at bedtime?" 

It was a simple request, but I was uncertain. That cape was 

important. That cape was my identity. That cape made me a protector. 

"Yes. I guess I can take it off at bedtime." 

"You're a good boy, Timmy. Now go back to bed." 
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When I hung up the phone, for the first time in weeks I untied my 

cape. In my bedroom, I draped it on the bedpost within grabbing 

distance should an emergency demand quick action. [ would be 

prepared, just in case. I went to sleep with the Man of Steel's validation 

echoing in my head: I was a good boy. 

Of course, it was years later my parents finally confessed the 

truth. ''Superman" had really been a family friend, Gale Robinson, who 

had a naturally deep voice. My parents were afraid I was going to 

strangle myself with that cape in my sleep and they concocted the call 

from "Superman" to save my life. They probably did. 

But I believed. 

I always believed, for as long as I can remember, that I was a 

protector, even without a cape. I was the self-appointed family guardian 

against the terrors of the world. I was a force of good. [t was up to me to 

keep the evil away. 

I didn't need a cape. I didn,t need superpowers. 

I simply believed. 

l was Superman. 
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CHAPTER 18 

Collapse 

Gravel and sharp bits of asphalt were embedded into the side of 

my face where I'd impacted the ground. I was likely bleeding. It hurt like 

heJl but it was the only sensation I felt. The rest of my body was numb. 

Where am I? 

Mwaml? 

I cracked open my eye - the one not flattened against the surface 

of the parking lot. Uneven waves of asphalt highlighted cracks and 

imperfections otherwise unnoticed. Falling flat on your face is a painful 

way to get a new perspective on the world. The sky was dark, but the air 

was still thick with moisture from the steamy Florida heat. 

How'd I get outside? 

Had I been shot? 

\:Vhat happened to my shirt? 

My eye focused on a nearby rectangular object resting about six 

feet away: My cell phone. 

In an instant, a lifetime of thoughts came crashing back to me -

my memories, my identity -- the nightmare revelations that Jed me to 

literally collapse. I was hit again with the profound realization that the 

world as I had known it had been utterly ripped apart. 
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And it was my faul.t 

I heard the slam of a nearby door and a voice urgently calling my 

name. Help was coming. Thank God. I needed help. 
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I didn't deserve it. 

Ten minutes earlier, I had been in my room putting the finishing 

touches on my disguise. The bathroom in this particular Airbnb was 

cramped, but the location was chosen foe its proximity to the airport, 

not comfort. I'd applied a series of fake tattoos. My way-too-shaggy hair 

was dyed brown and my beard had grown sufficiently enough in the 

past two weeks that I'm not sure even Katherine or the kids would 

recognize me. I chuckled at my reflection in the bathroom mirror. These 

moments always feel a little like Halloween. 

Being someone you're not takes commitment. 

The past two weeks of training in West Palm Beach had involved 

plenty of role-playing in preparation for the op we were about to stage in 

Mexico. I would be going undercover along with two other O.U.R. 

operatives to infiltrate a known cartel suspected of trafficking young 

girls along with drugs. It had actually felt good, in many ways, to play a 

c:riminal scumbag during our training exercises, if foe no other reason 

than to not be myself for a few hours. There were times, if I'm being 

honest, when the weight of being Tim Ballard felt like a role. 

Had I become lost being someone I was not? 

Role-playing had felt liberating in a way. There was comfort, as 

strange as it sounds, in knowing that the person you are pretending to 

be isn't real; that it's okay to be fooling people as long as fooling people 
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serves a noble purpose. When you're being an imaginary person, you 

can forget - at least for a few moments -- about the ongoing burden of 

being an imaginary you. 
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I'd decided to add one more tattoo. I'd practically given myself a 

full inked sleeve on my left arm, but for some reason I kept going. Just 

one more, I thought. Maybe I was creating busy work for myself to keep 

my mind off the previous few months - and the fact that Katherine was 

back home in Utah caring for the kids while I. .. was not. 

Katherine. 

I tried to stuff down the thought that haunted me: that I was 

running. There are so many things we tell ourselves to avoid admitting 

the terrible truths we don't want to confess to others - or to ourselves. I 

had even convinced myself there was something honorable, even 

patriotic, about being away for weeks or months at a time immersed in 

the distractions of work. I had thought often about one of my heroes, 

Teddy Roosevelt, who, like Lincoln, suffered from paralyzing thoughts of 

inadequacy and self-doubt at some of the most defining moments of his 

life. For Roosevelt, he called it the "black care" and I related at some 

fundamental level to his innate desire to escape whatever unseen 

demons were chasing him. I'd battled many demons in my career - too 

many demons to count - but, in that moment staring at the stranger 

looking back at me in the bathroom mirror, I hadn't yet recognized that 

the worst demons were inside me. 

That the demon was me. 

All I knew was to run and to keep busy. 

To lose myself in the role. 
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Like most things in my life to that point, it had begun with a plan. 

Two years earlier, I'd decided to step down as the CEO of O.U.R. to 

focus on speaking and writing. I'd been the principle face of O.U.R. 

since it's founding- to most people I was O.U.R. - and it was my face 

and my narrative that drove the fundraisirtg. 

The fund.raising was going amazingly well. 

Every time I appeared on TV or I released a new video on 

YouTube, our donations skyrocketed. I would get calls from the office in 

California saying, "Do you believe this?! Can you believe the money 

coming in?!" The company was crushing it and all that cash was being 

put to good use saving children around the world. We had assembled 

an amazing team of talented and dedicated people I trusted implicitly to 

run things. I felt confident that I could safely step out of the 

management/executive role I'd been in since 2013 and allow O.U.R. to 

be its own thing while I spent some long overdue time focusing on other 

things, like growing my brand. I know it must sound narcissistic that I 

had a desire to grow my brand. It probably was. 

It definitely was. 

It was also the truth. 

It was really no different than what I had been doing in building 

0. U.R. The company was an extension of me. It had come from my 

imagination and was an idea forged from the harrowing events I had 

witnessed in my years in law enforcement. I had convinced many people 

to open their eyes and to finally see the problem of child sex trafficking 

as I had seen it -- as I had felt it. The passion that drove 0. U.R. had 

come from me. It was an investment I made in the organization and that 

investment was paying off far beyond my wildest dreams. The company 

could now exist independently and I could now (or so I'd hoped) make 
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an investment in myself. l knew that I'd never be able to distance myself 

from O.U.R. completely (nor did I want to} butif I was ever going to 

make opportunities for myself beyond O.U .R. - opportunities that would 

more directly benefit Katherine, the children, and our family - then I 

had to make a move. 1 had other goals. I had other responsibilities. 

O.U.R.'s lawyer had also recommended I leave the company to separate 

O.U.R. from my private ventures. I was getting ready to publish a book 

and he convinced me it was "an optics thing." He said, "We wouldn't 

want anyone to think your products overlap." It sounded so corporate, 

but they were the experts. I'd learned over the years to hand over 

responsibilities to people you hope are better and smarter than you -

people who have your back. So I agreed to step down and to not take a 

salary. The timing seemed right. Creating O.U.R. had raised my public 

profile, but ifl didn't create an identity for myself outside of O.U.R. I 

would become· a prisoner of it. 

That's what I told myself. 

At the same time, I had become too emotionally invested in 0. U.R. 

and the work we were doing to leave completely. The reason for creating 

O.U.R. in the first place was to save women and children around the 

world from modern slavery. Even though I didn•t want to nm O.U.R. 

directly in an executive capacity anymore, I couldn't abandon those 

victims either. I felt a responsibility to do what I couJd either as an 

Unofficial spokesman for 0. U.R. or in taking part in actual ops to keep 

0. U .R. 's mission growing. Being on ops is also what I loved, despite the 

danger. In fact, looking back the danger was its greatest appeal. So 

often our intel guys would tell us during mission prep, "Don't go into 

that place. That place is run by the cartel;' or, "If you go into that place, 

you might not come out." And my response was always the same: 

"I'm going in." 



Bates #000273

31 

Katherine hated the danger, but she never stopped me. She hadn't 

voiced a single objection, in fact, since the night in El Centro back in 

'06 when she told me, "You have to do this." She had never used the 

veto 1 agreed to give her allowing her to pull the plug on all of it. I had 

known since the day I met her that Katherine was the stronger of the 

two of us. I was just trying to keep up. Katherine had been hopeful that 

in stepping away from 0. U .R. 's day-to-day operation I would have more 

time for her and the kids and more time to be a husband and a father. 

It didn't work out that way. 

I was busier than ever. lfI wasn't away on an op, I was prepping 

for one. If I wasn't giving a speech raising awareness about the need to 

end child sex trafficking, I was appearing on FOX News or MSNBC 

trying to do the same. I couldn't turn it off. 

1 didn't want to. I liked it. I needed it. 

Even if I wasn't running O.U.R., I was helping O.U.R., helping the 

klds, doing God's work, and helping myself. What>s wrong with that? 

Katherine didn't always see it that way, especially after Colin and Coline 

were adopted. She believed in me and in what I was doing. She believed 

in 0. U.R. She wouldn't stop me from doing what I needed to do because 

she knew all too well what it would mean if I stopped. At the same time, 

however, Katherine needed a husband. 

And for some reason, I couldn't be one. 

There had been tensions. Katherine had always been one to carry 

her own weight. She didn't ask me or anyone else for permission before 

she did what she felt needed to be done. In this way, we understood 

each other completely. But just as time and distance can heel wounds, 

they also can create them. Little by little by little. 
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I didn't understand or recognize it happening. Maybe I didn't want 

to. Something inside me was pushing me - and it was pushing me away 

from her. It's not that I stopped loving her. I loved her very much. It's 

not that I was indifferent to the kids. They were everything to me. It was 

something else. I was ... important. 

I was important in ways that, honestly, didn't include them. 

I was regularly on 1V. I was hanging out with celebrities and world 

leaders. I was consulted on issues of national and international 

importance. I was literally sitting at the right hand of the President of 

the United States. l was famous and getting more so by the day. It was 

a fame that had formed a cocoon of self-denial around the horrors that 

were lurking just below the surface. 

I had applied the final tattoo and was leaving my room to meet my 

operational coordinator and right-hand man, Matt Cooper, for the drive 

to the temporary training center when my cell phone rang. It was my 

uncle, Craig Anderson, who had agreed to take over O.U.R.'s board as 

we cleaned up the mess from the company's recent staff changes. I 

considered Uncle Craig to be one of my best friends, really a second 

father, and so I trusted him even more than I trusted myself. Craig and 

I had been speaking regularly as he and the board investigated what 

had been going on at O.U.R. in the time I was away. What had been 

going on could be charitably described as "a shit show.» 

I knew there were problems within a few months of leaving. My 

younger sister, Emily, O.U.R.'s Communications Director, had been 

whispering warnings to me that something wasn't right at the company 

almost from the moment I left: rumors, harsh gossip, talking behind 

people's backs, etc. As my sister and someone obviously my ally, she 
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was intentionally excluded from whatever was being talked about, but 

she couldn't help but hear things. At one point she had told me, "Tim, 

they're keeping me out of the loop, but they're talking mad shit about 

you every day." Though I didn't ask her for specifics at the time -

because, honestly, I didn't want to know - the "they'' to which she 

referred where the people I'd left in charge. The people I trusted. 

The people I considered family. 
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Emily's warnings grew increasingly pointed and even desperate in 

the months that followed. "You've gotta come back," she eventually 

insisted, "The ship is sinking." I didn't know any of the details of what 

was going on, but I knew that the new CEO I had left in charge, Jerry 

Gowen, wasn't being as responsive in addressing problems as I'd hoped. 

In fact, every time I spoke to Jerry and asked specifically about some of 

the warnings Emily and others had been raising, Jerry either dismissed 

the idea or claimed ignorance. Whether it was indifference or pure 

denial, as far as Jerry could see, everything at O.U.R. was perfectly fine. 

It wasn't until I looked into the matter a bit more closely that I 

discovered that, aside from the ops I was involved in, O.U.R. had not 

been conducting other missions around the world. Rescuing children 

was why O.U.R. existed, and if they weren't doing that, then what were 

they doing? I had just finished our Haiti operation when the board 

convinced me to come back as voluntary CEO. I felt it was telling that 

Jerry immediately agreed to a demotion to Executive Director without a 

complaint. Jerry had been a friend, but he didn't turn out to be the 

leader I'd hoped he would be. He certainly wasn't the leader 0. U.R. 

needed. 

Since I was still unaware of exactly what had been going on within 

the company, and since I was still committed to the ongoing operations 
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rd been working on, I asked Craig to come in and head the board. Craig 

was an experienced businessman and problem solver. He immediately 

got to work fu...-:ing O.U.R. and identifying the problems. Those problems, 

sadly, turned out to be the very people I had naively assumed would 

run O.U.R. as I had wanted. Almost immediately Craig recommended 

removing those people, but I resisted. These were people I personally 

recruited to join O.U.R. because they believed in O.U.R.'s mission and I 

believed in them. Craig quickly pointed out that even assuming these 

people had the best of intentions (which is my default assumption} 

there was a level of unprofessionalism involved, perhaps even 

incompetence, that could not be ignored. For the good of O.U.R. and the 

people we served, they needed to go. I reluctantly agreed with Craig and 

those people were dismissed. 

While Craig and the board continued to investigate the damage left 

behind, I threw myself into my ops. I was probably guilty of being just 

as much in denial as Jerry, but I had truly hoped that removing the 

individuals involved would be the end of the problems. 

As it turned out, it was only the beginning. 

I had just stepped into the parking lot) the phone still at my ear. Matt 

was ru.nning late and his SUV was nowhere to be seen. Craig jumped 

abruptly into the purpose of his call. I scanned the darkness for sign of 

headlights. There was nothing but an eerie calm, as if the world was put 

on pause. 

"Tim, we just put together what's been going on. You ... won't 

believe what's happening. It's deeper than you think -- much deeper. 

This was a mass betrayal." 



Bates #000277

Whether it was the heat and humidity that had hit me as I left the air-

conditioned Airbnb or the gravity of my uncle's words, I felt the 

atmosphere shift around me. Craig wasn't prone to exaggeration or 

conflating problems. As I heard Craig start to describe the discoveries 

he and the board had made - using words like "conspiracy" and 

"coilusion" - I felt my stomach tighten. Before leaving the room, I had 

taken a Xanax, but it wasn't close to kicking in. I wasn't sure it would 

do any good when it did. I had been relying more and more on rneds to 

keep me on an even keel in recent months, but had hoped to wean 

myself off them once the Mexico op was finished. My heart started to 

race. 

"Tim ... They were gunning for you." 

I have always been a person of faith, but there were things I simply 

didn't want to believe in. I had been raised to believe - and I had seen 

with my own eyes - that there were good and evil people in the world. I 

knew countless good people and, really, I counted myself among them. I 

also had confronted people who committed unspeakable evil. My 
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mistake was drawing too clear of a line between the two. I didn't even 

consider that good people were capable of being evil - of doing evil acts -

or, conversely, that evil people were capable of doing good. It was a 

black and white worldview I'm certain I learned from my mom. She 

raised me to believe in right and wrong/good vs. evil, and there was no 

room for ambiguity or second-guessing between the two. Evil was 

something you fought, not something you coddled or tried to 

understand. You destroyed it. At the same time, however, I wasn't a 

child. Part of growing up is coming to realize the world is more complex 

and nuanced than that. You can start out in life believing in good and 

evil, but eventually reality shows you a different perspective. 

If you choose to see it. 
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So as Craig began to outline the depths of betrayal that had been 

growing within O.U.R. right under my nose, there was part ofme that 

wasn 1t surprised. I didn't know the details, and I didn't know the 

players, but on some level I think I had always suspected and I just 

shut that side of my brain off. No one wants to think the worst of 

people. I certainly don't. In that moment, the crushing weight of that 

denial manifested itself as something I realize now had been haunting 

me for years: 

Guilt. 
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I was not responsible for what these people I loved had done --

they had the freedom to make their own choices -- but I was responsible 

for O.U.R. and for putting them in positions of power. I was responsible 

for setting the conditions that allowed this conspiracy cancer to grow 

and metastasize. And I had ignored the warning signs that, I realize 

now, were all too obvious. As Craig continued, the scope of the betrayal 

kept growing bigger and bigger, and my shame grew with it. 

"Oh my God," I thought, "I did this.» I didn't commit these acts 

directly, obviously, but this was nevertheless all on me. "How could I 

have been so stupid? So fucking blind?" The air felt thick and 

unbreathable, but it wasn't the heat that caused me to rip off my shirt. I 

would've ripped off my skin if it were possible. I was a feral animal 

caught in a trap desperate to escape. 

And I felt something inside me ... collapse. 

Things had been building up for years, unseen and undiagnosed. 

For eighteen years I had been witness to some of the most horrific acts 

humans can inflict on each other. Many of those acts were committed 

by the powerful against the weak - against the most innocent and 

vulnerable - against children. I had literally seen videos of three-year 
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olds being sodomized. Babies being raped. Hundreds of videos and 

thousands of photos. When I was recruited to join the Internet Crimes 

Against Children Task Force, my boss at the time chose me specifically 

because of my strong religious faith. He felt my religious background 

would protect me. I had believed it too. 

We were both wrong. 
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In that moment, I felt a kind of terror I'd never experienced before. 

It wasn't fear from physical danger. It was the terror of my own failures. 

The terror of realizing I was spiritually and intellectually impotent. I 

hadn't been strong enough. I had failed everyone. I had failed Katherine. 

I had failed the kids. I had failed my family. I had failed O.U.R. I had 

failed the victims I swore to protect. It was ALL falling apart. 

J had failed ... everything. 

And I collapsed. 

Literally. 

I don't cemembec falling. 

I don't remember my phone dropping from my hand. 

I don't remember my body hitting the ground, muscles 

disconnected from the electrical impulses of my brain. My body was a 

sack of useless flesh severed from consciousness. I don't remember my 

face impacting the asphalt - the force embedding grains of debris into 

my skin. 

I don't remember the blackness. 
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There was just ... 

nothing. 

I then heard footsteps racing toward me. 

«Mr. Ballard?! Mr. Ballard?! Are you okay?» 

I slowly realized it was the manager of the Airbnb. He had his cell phone 

to his ear and a look of fear and desperation on his face. 

"No, I see him. He's in the parking lot. He's on the ground. I don't 

know ... " 

What followed I remember only in fragments. I felt the sensation of 

the manager leaning down. I remember squinting into the sudden glare 

as headlights washed over me. A car door slammed. I heard Matt's 

voice, confused and panicked. I felt hands on me, checking me for 

damage. What had Craig been saying? The specifics of our conversation 

were still a jumble in my mind, but I felt the sharp sting of horror, of 

betrayal, as an afterimage burned into my consciousness - like how a 

flashbulb imprints a distorted image on the retina that lingers, painful 

and grotesque. 

I didn't know it until later, but Craig had called the Airbnb 

manager ordering him to find me in the parking lot. Matt had arrived 

seconds later and together they picked me up and loaded me into Matt's 

SUV. I don't remember any of it. I can imagine there was a desperate 

conversation between Matt, a combat vet, and Craig as they assessed 
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my condition and shifted into crisis response mode. It was part of our 

training and I have no do-µ.bt Matt's professionalism kicked in. 

I was floating in a world of non-existence. There are times I wish 

I'd stayed there. 

The next thing I remember, I was waking up on Tony Robbins' 

couch. 

39 
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CHAPTER 19 

"Who are you?!" 

It's an odd thing to be close friends with some of the most famous 

and influential people on the planet. It's just-weird. On the one hand, 

it's impossible not to be in awe of the power and charisma many of 

these people have in abundance. These are some of the smartest and 

most talented people I have ever met. On the other hand, however, 

40 

being around such people makes one realize pretty quickly that they are 

really just people. They have all the same strengths and flaws as anyone 

else. Many of the celebrities and powerful politicians I've met are as 

humble as you or me in real life. Most (but not all) are all too aware that 

they are fortunate to be in the positions they're in. There's certainly 

hubris and arrogance occasionally as well, but that's true of all of us. 

Tony certainly fell within this broad continuum of personal achievement 

and genuine humility. I'd met Tony through my fundraising efforts at 

O.U.R. and he quickly became one of our biggest supporters. He also 

became a personal friend and we shared a similar outlook on life. We 

were both guys who wore our hearts on our sleeves and we both had a 

strong belief in faith and country. On a personal level, Tony was simply 

kind and funny- and for a guy like me who routinely stared into the 

abyss of human misery and violence, those were greatly appreciated 

gifts. 

Tony and his wife, Sage, had a house in West Palm Beach and I 

had spent seve.ral evenings there recently socializing while taking a 

break from training. The proximity to Tony's estate wasn't the reason 

we were in West Palm Beach, but it was a nice perk. The evening ofmy 
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col1apse, I was fortunate that he and Sage were still at home. Tony has 

an insanely busy schedule and he more often than not is jetting off 

somewhere around the world running his business. While I drifted in 

and out of consciousness in the backseat of Matt's SUV, Matt and Craig 

had contacted Sage and arranged for me to be taken to the Robbins' 

house. Sage was a gentle soul and a natural caregiver. The decision was 

made not to take me to the hospital and instead give me a chance to 

regain my bearings out of the public eye. It was a wise decision. In his 

call, Craig had outlined some of the emerging threads of connection 

between 0.U.R's recently fired staffers and a rash of smear news 

articles about 0. U.R. and me personally that had come out in recent 

weeks. One "journalisf' in particular seemed to have made it his 

mission in life to paint me as either a complete incompetent phony or 

the second coming of Al Capone. The dismissed staffers found all too 

willing conduits to air their aHeged grievances. We didn't need to gjve 

such irresponsible people more fodder for their onl.ine tabloids. 

Matt quickly got me inside the gates of Tony's mansion and he 

and Tony carried me to the couch in the living room. As I started to 

wake up, Tony was sitting next to me, his eyes closed and his hands 

folded in prayer. It was well after midnight and he and Sage were still in 

their pajamas. Sage stood nearby as Matt paced back and forth in the 

nearby hallway on the phone. Sage saw my eyes open and alerted Tony. 

Tony stopped his ministering and helped me slowly sit up. Sage 

retrieved a glass of water she had standing by, but as she handed it to 

me I asked if she had a Xanax:. Sage disappeared to get the pill while 

Tony helped me sip the water. I sat like a zombie for a few moments as 

Tony asked how I was feeling. I was still in a daze, but the full weight of 

my collapse was still bearing down on me. My thoughts were scrambled, 

but even the disjointed bursts of synaptic energy in rny brain throbbed 

with the sensations of terror, guilt, and grief. Sage returned with the 
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Xanax and I slammed it down with a gulp of water. I only wanted to 

stabilize. Finally, Tony asked the inevitable question. 

"Tim, what's going?" 
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During the earlier flurry of phone calls between Matt, Craig, and 

Sage as Matt drove me to the house, some of the details of Craig's 

phone call had been revealed. Tony was also aware, in a general sense, 

of some of my complaints about what was happening back at O.U.R. 

from our conversations in the preceding days. As one of our biggest 

donors, I had naturally filled him in on the staff shake-ups and some of 

the negative press, but neither he nor I were fully aware of everything 

that was weighing down on me. Sitting in his living room, however, 

Tohy wasn't interested in what was going on with O.U.R. Not in that 

moment. What he cared about was me. Critics always assume the worst 

of wealthy and famous people, and Tony certainly had his critics, but 

Tony has gotten where he is in life because he has a huge heart and he 

trnly cares about people as individuals. His friendship with me is based 

on a genuine caring about me as a person and not just as a business 

partner. 

I struggled to articulate what had happened, but I imagine it 

sounded like disconnected gibberish. How does one accurately express 

the kind of emotions so powerful that they knock you unconscious? It 

was then that Matt returned from his phone call. 

"We're all set. Craig and Katherine will meet us in Maryland." 

Maryland? Katherine? I struggled to make sense of the world. 

Tony and Matt then revealed the plan that they had set in motion 

even before I arrived at the Robbins' house. Tony had a private 

physician in Baltimore who was an expert on anxiety and panic 
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disorders. In fact, this doctor had an experimental shot he insisted was 

practically a magical elixir to stabilize me and start me on a path to 

wellness - or so everyone hoped. Tony volunteered his private jet to fly 

me there immediately. As I listened to this plan unfold, Tony looked me 

in the eye. 

"Trust me. I know what this is. ,i 

Tony is good at connecting with people because more often than 

not he has shared their struggles. He has faced his own demons and at 

times in his life fallen short. He has been there. So when Tony told me, 

"Trust me," l felt a glimmer of relief that no medication would ever 

equal. Even without me explaining myself, he understood. Perhaps even 

more than that, I felt a sense of hope knowing Katherine and Craig were 

at that moment getting on a plane in Utah to rendezvous with us in 

Baltimore so they could take me home. At that moment, knowing that 

the people I loved were stepping up to help me was the only thing 

keeping me alive. 

The drive to the airport, the quick flight to Baltimore, and even the stop 

at the clinic to see Tony's doctor were all more or less a blur to me. I 

remember overhearing that the experimental shot the doctor had given 

me cost $10,000, but that Tony had paid for it out of his pocket. While 

we waited for Katherine and Craig to arrive, I asked Matt to take me to a 

hotel to get cleaned up and try to compose myself before I had to face 

them. I was still ridiculously dressed in the disguise for the mission and 

I wanted to be me again - assuming I even knew what '"me» meant 

anymore. Matt got me to my room and gave me a crappy disposable 

razor he bought at a convenience store. I knew Katherine would hate 
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the beard and I wanted it off before she saw me. I imagined her seeing 

me and thinking I was an impostor. 

She wouldn't have been wrong. 
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My face was already scraped from where I'd hit the pavement, but 

I sliced it even more hacking off the beard. I tried scrubbing off the 

temporary tattoos in the shower, but even after scrubbing my arms raw 

there were still bits of the images remaining. It looked worse than if I'd 

simply waited to take them off properly. Once out of the shower, I 

started to get dressed in some clean clothes Matt provided, but my eyes 

drifted to the window that looked out into the dark and cold Baltimore 

night. I remember staring into that blackness - partially naked and my 

face still bleeding -- and feeling as if I stood on the precipice of Hell. 

There was nothing in front of me. Only blackness. 

Just like I clawed my way out of my shirt, I suddenly ripped the 

bedding off the mattress and threw it all on the floor. I fell onto the bed 

and burst into tears, my clenched fists turning my knuckles white as I 

drove them into my eye sockets. I don't remember screaming, but if I 

had I wouldn't be surprised. The world was unraveling -- I was 

unraveling -- and there was nothing I could do to stop it. 

By the time Matt knocked on my door a short time later, I had 

composed myself enough to finish getting dressed. I opened the door 

and he told me Katherine and Craig had landed and would be pulling 

up downstairs in minutes. It probably would've been wiser to wait for 

them in the room out of public view, but I wanted to see Katherine as 

soon as possible and start heading home. Part of me just couldn't be 

still. I had to move. I had to run. 
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This time, I wanted to run into Katherjne's arms. 

It was such an overwhelming sensation that I pushed past Matt 

into the hotel hallway and immediately fell flat on my face again. I 

couldn't even walk. Matt helped me up and got me into the elevator. He 

held onto my arm to keep me from tilting over as we rode the elevator 

down to the lobby. 

Craig and Katherine were pulling up in their rental just as we 

reached the lobby. I saw Katherine stepping out of the car and the look 

of utter wony and fear on her face was devastating to me. 

"I did that to her,'' I thought. "That pain on her face, that's all 

because of me. My failures. My selfishness." 

What kind of man was I that my wife had to leave her children in 

the middle of the night and fly halfway across the country because her 

husband was losing his shit? I felt completely defeated and unworthy. 1 

staggered toward her. Katherine finally saw me just an instant before I 

collapsed into her arms. In that instant when our eyes met, I saw 

something that still haunts me to this day. Jt was a look on her face .of 

total surprise and non-recognition, like a complete stranger was hurling 

toward her. She didn't say it - 1 don't remember her saying anything -

but what registered on her face was clear: 

"Who a.re you?'' 

From the time I was a boy and I first put on that Superman cape, I 

believed I knew who I was. I believed I knew my identity. And through a 

lifetime of studying and training and serving - through eighteen years of 

fighting child crimes and not dealing with the emotional fallout - I 

thought I knew who Tim Ballard was. But the truth now was crushing 

me: 
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I was an impostor. 

I thought I was a hero. I thought I could save people. 

I can't save anyone. l can't even save myself. 

Fm not Superman. 

J'mam ... 

nothing. 
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CHAPTER 22 

Harvest Time in Ukraine 

Our sprinter van was shaking itself apart as we raced through 

what felt like an off-road obstacle course but was in fact an actual road 

- or it used to be. Driving at dusk~ our driver did his best to avoid the 

Swiss cheese of potholes on the roadway, but it was an impossible task. 

Each pothole, of course, was the result of the periodic hailstorms of 

mortars and missiles that have pounded Ukraine since Russian 

President Vladimir Putin ordered his military to invade only a few 

months earlier. The world reacted in horror and anger to Putin's 

unprovoked attack, but for the moment western military aid was stil1 

only trickling into the country. For the most part, the Ukrainian people 

have been defending their country alone. Bravery has been high but so 

too has the destruction and the casualties. Lacking a sufficient invasion 

strategy, Putin had instead ordered his troops to target civilian 

population centers - apartment buildings, homes, and hospitals -- to 

force the Ukrainians to submit and surrender through sheer terror - a 

tactic the rest of the world more commonly refers to as a war crime. 

And now I was in the middle of it. 

Outside the van's darkened windows I was seeing destruction 

unlike I'd ever witnessed, even in the aftermath of earthquakes and 

other natural disasters. In addition to pockmarked buildings and piles 

of rubble that used to be homes, massive craters turned the ground into 

a moonscape. Our driver's insistence on staying close to the center of 

the road quickly proved justified as we passed an unexploded missile 
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protruding from the ground only ten meters away. I tried not to trunk 

about the fact that we'd still be driving all night, passing through 
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dozens of armed checkpoints, before we reached our destination in Kyiv. 

I had been thinking recently that my mental health was improving. 

Racing in the dead of night through an active war zone, however, seems 

like a good argument to the contrary. 

Weeks earlier on February 24, the day of the invasion, I was in 

O.U.R.'s staging headquarters in California with my team of operators 

prepping for an upcoming undercover operation in the Dominican 

Republic. We were prepping our disguises and discussing the op's 

logistics when news reports broke about Ukraine on TV. Since 2019, 

O.U.R. had been supporting a group of orphans in Ukraine ih hopes of 

preventing them from falling into the hands of traffickers. My thought 

immediately turned to those orphans and their fate, but we were wheels 

up within hours and our Caribbean op was already in progress. 

Checklng up on Ukraine would have to wait. 

After flying to the D.R., however, one of our contacts confirmed 

that there were young Ukrainian women starting to shO'\,V up at local 

brothels. This news hit me like a sledgehammer because I instantly 

understood the ramifications. As had happened in 2010 during the 

earthquake in Haiti - the same earthquake that fatefully led to my so 

far fruitless search for Gardy Marti - natural disasters become an 

opportunity for traffickers to obtain new "product." Ukraine was a man-

made disaster, but the chaos and destruction of war is no different than 

that of an earthquake or a hurricane. Relatives get killed, families 

become separated, and innocent children are left vulnerable. 
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As our operation got underway targeting a Mexican national we11 

call Marco, we went undercover to an Oceanside sex club where I was 

introduced to Marco's "secret weapon"; a motherly woman from Ukraine 

who, according to Marco, was already in contact with suppliers on the 

ground looking for more women trying to escape the war. Marco then 

used the sinister words that will haunt me for the rest of my life: 

"It's harvest time." 

The young Ukrainian women now showing up in the local brothels 

were no doubt spirited out of their country on promises of help and 

compassion only to become prisoners and slaves. I struggled to stay 

composed as a sick feeling rose in my stomach. The business of buying 

and selling of human beings was about to get fresh inventory. The world 

is a surprisingly small place. What happens in places like Ukraine will 

inevitably be felt everywhere else. There was no escaping it. There was 

no ignoring it. 

It was then that fate stepped in once again from an unexpected 

source: actor Mel Gibson. Mel had become an O.U.R. supporter and 

personal friend who has also generously supported orphanages in 

Ukraine. It was midnight in the D.R. when Mel called my personal 

phone saying he was in Budapest shooting a movie and was worried 

about the invasion. Mel asked what can be done to get the orphans out, 

but I was honest and said I didn't know. The Russians had taken over 

many of the border towns and simply getting into the country could be 

a suicide mission. Still, the questions of what could be happening to 

those innocent children and women clawed at my mind. Doing 

something seemed impossible, but doing nothing seemed 

unconscionable. 
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After Mel's call and hearing Marco's boast about his plans for the 

"harvest," I contacted my friend and colleague Jeremy Locke, a former 

Green Beret who, along with his wife Britney, run an organization called 

Aerial Recovery Group (ARG}. ARG recruits military veterans to work as 

skilled contractors in relief efforts and security roles in the aftermath of 

natural disasters. I was relieved, but not entirely surprised, to learn 

from Jeremy that ARG already had boots on the ground in Ukraine 

working to help move refugees to safety. I told him about the orphans 

we knew were in danger and told him O.U.R. would support him in any 

way possible. 

It's at this point when Katherine once again proved to be the 

pivotal voice in what would happen next. In the months following my 

breakdown, I had been giving Katherine her space - partly out of guilt 

for what I was putting her through and partly because she needed room 

to heal. Katherine now suffers from PTSD and ifs almost entirely due to 

my mental and emotional instability of the previous few years. In 

addition to running CNF and raising our nine children almost entirely 

alone, Katherine faced the very real possibility that her husband may 

never become the man he once was. Even the strongest people have 

their breaking points. Yet despite this - despite the challenges to her 

own emotional security - Katherine still found a way to think outside 

herself. I saw her name pop up on my phone. 

"Hey honey, how are-" 

"Tim, you need to do something about Ukraine." 

One of Katherine's great strengths is her ability to stay calm. She 

did not sound calm. I quickly told her that I agreed the situation was 

terrible and that I'd already made contacts to arrange help for the 

Ukrainian refugees, but Katherine interrupted. 
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"No, Tim, I don't think you understand. You need to do something 

about the orphans we have been caring for in Ukraine. They need to be 

protected." 

l was silent for a moment as the implications of her statement 

sunk in. This was not about making phone calls or sending money. 

"Are you asking me to go to Ukraine with my team?" 

"Yes." 

No pause, no hesitation, and no uncertainty in her voice. Typical 

Katherine. Two things immediately cam~ to my mind. First, Katherine's 

PTSD may be worse than I thought and she may have lost her mind or, 

more likely, she had finally found a solution to get rid of me so she 

wouldn't have to deal with my insanity anymore. Both seemed 

plausible. The truth was that her request didn't surprise me. J have 

always relied on guidance from witnesses - people or experiences I 

believe are messengers of Divine purpose - to help steer me on the right 

path. Katherine's request felt like part of the eternal progression that 

had taken me to the lowest points in my life and allowed me to climb 

back up. If I was going to rescue others - and rescue myself - it seemed 

only fitting that I pass through the impenetrable darkness in Ukraine. 

I returned briefly to our home in Utah ta see Katherine and the 

kids before leaving for Ukraine and to say goodbye. Though I had gone 

off on dangerous missions plenty of times in the past, this time saying 

goodbye felt different - somehow with an extra awareness of the gravity 

of the situation. Katherine was crying as Matt and I loaded up the SUV 

and climbed inside. Before we could leave, however, Matt received a text 

message - from Katherine asking him to come back inside the house. 
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Since it was obvious Katherine needed to say something to Matt in 

private, I waited in the car. What Katherine told him was this: 

"Don't' let Tim go into any place where bombs are dropping." 

I arrived with the O.U.R. team at Krakow International Airport in 

Po]and on April 13th , 2022 and we immediately loaded the two sprinter 

vans waiting for us. Our first stop after c:tossing the Ukrainian border 

was the city of Lvjv where we'd established out Tactical Operations 

Center (TOC) hidden in a nondescript apartment complex. Since first 

contacting ARG over a month earlier, they'd managed to :rescue 669 

orphans and 288 refugees. Our mission over the next few days was to 

locate and evacuate a group of twenty-four refugees who have been 

hiding for the last month in bombed out homes in the city of Chemihiv. 

Jeremy Locke led the mission briefing and outlined our overnight drive 

to Kyiv to assess the situation with the refugees in Chernihiv. To add to 

the sense of urgency, intelligence reports indicated that missile strikes· 

would be targeting Chemihiv in the next few days. I had been in many 

dangerous situations in my years in government se1Vice and at O.U.R., 

but this was the first time there was a real possibility I could become a 

casualty of war. Locke made it clear the mission would take volunteers 

only, but I was determined to be one of them. l was going in. 

After :racing down the bombed out roads and highways between 

Lviv and Kyiv, the sprinter vans arrived in Chernihiv after crossing a 

makeshift bridge made only of two creaking metal slats just wide 

enough to fit the tires. Once safely on the other side - much to our relief 

-we spotted a large bus parked in the distance that we assumed must 

he a humanitarian group working in the area. l immediately became 

suspicious since we'd been told in our mission briefing that no legal 
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humanitarian groups were known to be working in the area. Marco's 

words "Harvest time" echoed ominously in my mind. 
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We decided to investigate and approached the driver, who turned 

out to be a Dutchman who claimed he had come out by himself from 

the Netherlands to help out in the refugee crisis. Such an independent 

operator in a war zone set off all kinds of red flags and we immediately 

passed along the man's name to O.U.R.'s partner anti-trafficking 

organization in the Netherlands called Free A Girl. When Free A Girl's 

database of known sex offenders and traffickers failed to find the man's 

name, we wished him good luck and continued on our mission. It was a 

decision I soon came to regret. 

We reached the contact point where we were to meet the twenty-

four refugees only to find a single family - six refugees - still hiding in a 

basement. When we asked, "Where are the others?" the family told us 

that the Dutchman with the bus had shown up earlier claiming he was 

there to pick up the entire group. The refugees sensed something was 

off about the man just as we had and refused to go. After the Dutchman 

left, eighteen of the frightened refugees left to go find help elsewhere, 

leaving the family behind. Knowing it was likely that missiles would 

start raining down on the city at any moment, we convinced the refugee 

family to come back with us to safety. I felt a sense of discouragement 

knowing we could not spend more time looking for the remaining 

refugees, but we had to think of the safety of the entire group. I also felt 

a sense of frustration that we could not pursue and further question the 

mysterious Dutchman to find out his real motivations. Over the years, 

I've developed a sixth sense about predators and the Dutchman had set 

off all kinds of alarms in my head. 

As we loaded up the family -- a mom, one daughter, two sons, and 

a grandmother -- the father told us he was staying behind to join the 
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war effort as Ukrainian President Zelensky had mandated. As the father 

hugged and kissed his family goodbye, I couldn't help but think about 

Katherine and the kids. I'll confess I felt a sense of regret over my 

selfishness of the past few years. The emotional turmoil I went through, 

and that I put my family through, seemed to pale in comparison to the 

anguish of a father leaving his family to fight in a war where he would 

likely die. Once again I'd found a painful way to get a new perspective 

on the world. 

As our vans raced back to Kyiv, I ended up sitting next to the 

seven-year-old boy in hopes of making him feel more comfortable and 

safe. The boy spoke no English, but his teenage sister spoke enough 

that we could communicate. I asked her to tell her brother that my 

name was Tim. She relayed the message followed by my request to 

know his name. The sister then told me something that left me stunned 

and speechless. 

"His name is Gardy." 

At first I couldn't believe I'd heard correctly, so I asked again. 

Again, she clearly replied that his name was Gardy. I immediately 

pulled out my phone to record the boy saying his name because I knew 

no one would believe me. It was too much of a coincidence. It was too 

farfetched. I asked the sister if Gardy was a common boy's name ih 

Ukraine and she replied that as far as she knew she'd never heard of 

anyone else with that name. I couldn't stop thinking, "How could this 

be?" To have searched for years halfway around the world for Gardy 

Marti only to rescue another lost boy of the same name in the 

unlikeliest of places ... :it just seemed too implausible. Yet it was real. HE 

was real. And he was safe. 

And for a brief time, the darkness lifted ... 
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And gave us both hope. 
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Mall:e sure jim keeps us out of 11 

Can'l say OUR told us to do 
lhts. Etc 

This has to be from THEM 

Aug12 2018 AU 

Did Jim tike the letter? 

9 
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I trust jim and Sabine 

This is as much their problem 
as it ,s ours and so they know 
how to deal best 

My only real ask is for it to be 
on govt letterhead 
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er can go out as early as 
tomOf'fOW bro 

Tuesday fi too 

Means a lot 

I eed something added to 
Haitian letter 
That Chet has already revealed 
sensitive intorma ion pertaining 
to our investigation. Please 
take it do n 

To Che : you have already 
revealed dangerous . .. 

8 
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2 

3 

4 

5 

Hearing is ~: 
Date: ______ _ 
Time: ______ _ 
Judge/calendar. ____ _ 

E-FILED 
THURSTON COUNTY, WA 

SUPERIOR COURT 
02/16/2021 12:33:53 PM 

Linda Myhre Enlow 
Thurston County Clerk 

6 

7 
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THURSTON COUNTY 

8 QUENTIN M. PARKER and .KATHERINE R. 
9 

PARKER, husband and wife and the marital 
community thereof, 

10 

11 vs. 
Plaintiffs, 

12 THE STATE OF WASHINGTON; 
WASHINGTON STATE PATROL; CARLOS 

13 RODRIGUEZ, in his individual and official 
capacities; KRISTI POIU., in her individual and 

14 official capacities; DARRELL NOYES, in his 
individual and official capacities; TRAVIS 

15 CALTON, in his individual and official 
16 capacities; MAURICE RINCON, in his individual 

and official capacities; WILLIAM STEEN, in his 
17 individual and official capacities; JAMES 

TAYLOR, in his individual and official 
18 capacities; CITY OF OLYMPIA, a municipality, 

AARON FICEK, in his individual and official 
l9 capacities; OPERATION UNDERGROUND 

RAILROUND, INC., a foreign non~profit 
20 corporation, 1HURSTON COUNTY, a 
21 municipality and subdivision of the State of 

Washingtont and SHAWN HOR.LACHER, former 
22 Thurston County Deputy Prosecutor, in his 

individual and official capacities; JOHN DOE 
23 AND JANE DOE 1-10, et.al. 

24 

25 

26 Complaint for Damages 1 

Defendants. 

CaseNo: 21-2-00214-34 

COMPLAINT FOR DAMAGES 

Harold Karlsvik. P.S. 
P.O.Box292 

South Bend, WA 98586 
I (360} 942-4612 
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Case 3:21-cv-05258-BHS Document 1-1 Filed 04/08/21 Page 2 of 22 

COMES NOW the plaintiff, QUENTIN M. PARKER AND KA THERINE R. PARKER, 

husband and wife and the marital community composed thereof, by and through their attorney, 

4 HAROLD KARLSVIK, Attorney at Law, and for federal and state claims against the defendants, 

s allege and complain as follows: 

6 

7 

9 

10 

ll 

12 

13 

I. INTRODUCTION 

1.1 Quentin M. Parker is a 32-year-old man who enlisted in the United States Army 

on/or about July 1, 2015. Mr. Parker's intent was to establish a lifelong career serving and 

protecting his country. At the time of these alleged cause of actions, Mr. Parker was an active-

duty solider stationed at the Joint Base Lewis McChord in the State of Washington. Katherine 

Parker, his wife is his sole dependent. 

1.2 The State of Washington allowed Washington State Patrol Detective(s) Carlos 

14 Rodriguez, Kristi Pohl, Darrell Noyes, Travis Calton, Mawice Rincon, Willian1 Steen, James, 

ts Taylor and other enforcement personnel to conduct rogue ''Net Nanny" sting operations 

16 throughout the state under the Missing and Exploited Children's Task Force, hereafter (MECTF). 

17 

18 

l9 

20 

21 

2Z 

23 

1.3 The Washington State Patrol task force (MECTF) partnered with Operation 

Underground Railroad, Inc., a private non-profit group anchored out of the State of Utah, 

conducting business throughout 25 states including Washington and the state of California. 

1.4 Detective Sergeant Carlos Rodriguez, on the behalf of the Washington State 

Patrol and his (MECTF) team partnered with the Operation Underground Railroad, and other law 

enforcement agencies to run an unfettered operation of entrapping, arresting and maliciously 

24 prosecuting men, specifically Mr. Parker, throughout the state of Washington. 

25 

26 Complaint for Damages 2 Harold Karlsvik. P.S. 
P.O. Box292 

South Bend, WA 98586 
1 (360) 942-4612 
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1.5 Once these men were arrested, the Washington State Patrol, Detective Sergeant 

2 Rodriguez and the Operation Underground Railroad went on a public campaign to discredit and 

3 slander the accused by calling them "Dangerous Sexual Predators who targeted Children" prior 

4 
to any convictions of the alleged crimes that were created in the minds of law enforcement. 

5 

6 

7 

8 

9 

1.6 The Washington State Patrol and the Operation Underground Railroad continued 

to post and/or leave slanderous statements posted about defendants even after several defendants 

were acquitted or cases were dismissed by county prosecutors. 

1.7 Due to the actions of the defendants, Mr. Parker was arrested, charged, and 

10 maliciously prosecuted in Thurston County, Washington for seeking and responding to a social 

11 media ad offering the legal activity of (DDLG) a form of KINK, an acceptable alternative 

12 lifestyle among consenting adults. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1.8 All defendants knew or should have knmvn that by allowing the Net Nanny Sting 

Operation to cast such a wide unchecked> unfettered "net" that innocent citizens of the State of 

Washington could and would be entrapped in their haste to boost the taskforce arrest numbers. 

1.9 These bolstered arrest numbers were utilized for the benefit of the Washington 

State Patrol and their taskforce partners the Operation Underground Railroad, Inc., claiming to 

have saved children, in efforts to increase donor support and increase donor contributions. 

1.10 Innocent citizens of the State of Washington have been misled by the effort of 

defendants to utilize the sound bite of "raping children" as a method to eliminate any fairness to 

the victims that were maliciously prosecuted, and their Jives destroyed by the actions of all 

defendants. 

II 

26 Complaint for Damages 3 Harold Karlsvik. P.S. 
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1.11 Mr. Parker was incarcerated in the Thurston County Jail, had his name posted in 

2 news releases, Washington State Patrol press release, Operation Underground Railroads' press 

3 release and online social media postings. His life and future are forever tainted and destroyed by 

4 

5 

6 

7 

8 

9 

the actions of all defendants. 

II. JURISDICTION 

Plaintiffs realleges 1.1 through 1.11 and incorporates them herein by this reference. 

2.1 The court has jurisdiction pursuant to RCW 2.08.010 because the plaintiff's demand 

exceeds $300.00. 

2.2 The acts and omission given rise to the cause of action occurred in Thurston County, 

11 Washington. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2.3 Plaintiffs have filed the required tort claim for damages with defendant State of 

Washington, defendant Thurston County, and defendant City of Olympia. 

2.4 Sixty, (60) days have elapsed since the plaintiff's filing of the above indicated claim 

notices in 2.3. 

2.5 The jurisdiction of this Court over claims arising under 42 USC 61983 is based on 

Sintra, Inc. y. City of Seattle. 119 W n.2d 1, 11, 829 P .2d 7 65 (2009) (Washington Courts have 

concurrentjurisdiction with federal courts to hear 42 USC 61983 claims). 

ID. PARTIES 

Plaintiffs realleges 1.1 through 2.5 and incorporates them herein by this reference. 

3.1 Plaintiffs, Quentin M. Parker, and KatherineR. Parker are husband and wife, and 

reside within Pierce County, Washington. 

II 
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3 .2 Defendant State of Washington is responsible for enforcing and defending the laws of 

2 the State of Washington including the Washington Constitution. 

3 

4 

5 

6 

7 

. 3.3 Defendant Carlos Rodriquez was at all times material to this Complaint an employee 

of the Washington State Patrol and resided in the State of Washington. 

3.4 Defendant Kristi Pohl was at all times material to this Complaint an employee of the 

Washington State Patrol and resided in the State of Washington. 

3.5 Defendant Darrell Noyes was at all times material to this Complaint an employee of 

9 the Washington State Patrol and resided in the State of Washington. 

10 3.6 Defendant Travis Calton was at all times material to this Complaint an employee of 

11 the Washington State Patrol and resided in the State of Washington. 

12 3.7 Defendant Maurice Rincon was at all times material to this Complaint an employee of 

13 the Washington State Patrol and resided in the State of Washington. 

14 

15 

16 

17 

18 

19 

3.8 Defendant William Steen was at all times material to this Complaint an employee of 

the Washington State Patrol and resided in the State of Washington. 

3.9 Defendant James Taylor was at all times material to this Complaint an employee of 

the Washington State Patrol and resided in the State of Washington. 

3.10 Defendant Operation Underground Railroad, Inc. dba: Operation Underground 

20 Railroad at all times material to this Complaint partnered with the Washington State Patrol while 

21 conducting business as a Foreign Non-Profit in the State of Washington even after the required 

22 registration with the Washington Secretary of State had tenninated. UBI No. 603-587-353 was 

23 inactive as of April 13, 2017. 

24 // 
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3.11 Defendant Operation Underground Railroad, Inc. dba: Operation Underground 

2 Railroad all times material to this Complaint registered with the California Secretary of State 

3 under Entity No. C3790974 as a Foreign Non-Profit listing its headquarters and principal office 

4 

5 

6 

7 

in the state of California. 

3.12 Defendant Operation Undergroood Railroa~ Inc. dba: "Underground Railroad 

Project, The'' at all times material to this Complaint registered with the Utah Secretary of State 

under Entity No. 8791496-0140 as a Domestic Non-Profit. 
8 

9 

10 

11 

3.13 At all times material to this Complaint, Defendant Operation Underground Railroad, 

et.al, its employees and/or agents were acting within the scope of their employment and for the 

benefit of the non-profit Operation Underground Railroad, Inc., Underground Railroad, and 

12 Underground Railroad Project, The. 

13 

14 

15 

16 

17 

18 

19 

3. 14 Defendant Thurston County is a municipal corporation and subdivision of the State of 

Washington located. At all times material to this Complaint, defendant Shawn Horlacher was an 

employee and/or agent of Thurston County acting within the scope of his employment as a 

Thurston County Deputy Prosecutor. 

3 .15 Defendant City of Olympia is a municipal corporation located in the Thurston 

County, Washington State. At all times material to this Complaint, defendant Officer Aaron 

20 Ficek was an employee and/or agent of defendant City of Olympia, acting within the scope of his 

21 employment as a City of Olympia police officer. 

22 

23 

24 

25 

3 .16 Plaintiff alleges that at all times material to this Complaint, defendant State of 

Washington, defendant Thurston County, defendant Operation Underground, etal, and defendant 

City of Olympia, are vicariously liable for each of their employees. 

26 Complaint for Damages 6 Harold Karlsvik. P.S. 
P.O.Box292 

South Bend, WA 98586 
1 (360) 942-4612 



Bates #000309

Case 3:21-cv-05258-BHS Document 1-1 Filed 04/08/21 Page 7 of 22 

3.17 All acts alleged and complained of occurred in THURSTON COUNTY, within the 

2 Western District of Washington. 

3 IV. FACTS 

4 

5 

6 

7 

9 

Plaintiffs realleges 1.1 through 3 .17 and incorporates them herein by this reference. 

4.1 Washington State Patrol Detective Sergeant (Sgt.) Carlos Rodriquez was the 

supervising detective of the Missing and Exploited Children's Task Force (MECTF). 

4.2 The MECTF task force was created to provide back-up assistance to law enforcement 

agencies investigating sexual exploitation crimes against children. 

4.3 Under the MECTF unit Detective Sergeant (Sgt.) Carlos Rodriquez created the Net 

11 Nanny Sting Operation with its first sting conducted in 2015 termed Net Nanny 1. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

4.4 The Net Nanny sting operation utilized Washington State Patrol Detectives, Troopers 

and enlisted other law enforcement personnel from federal and local jurisdictions. 

4.5 The undercover scheme was to create ads in adult social media websites by creating 

profiles of adult women to include their age and photographs to meet the terms and conditions of 

the social medial website. 

4.6 The 11:ECTF team would utilize creative trained techniques to evade the rules and 

walk a tight line between a ruse and all-out entrapment by luring unsuspecting men off the social 

media platfonn to private text messaging with an undercover officer. 

4.7 This luring allowed the MECTF team to talk dirty and use suggestive language in 

22 effort to entrap men into saying and doing things that they might not otherwise say or do. 

23 

24 

25 

4.8 The primary focus was to increase arrest numbers under the selling "sound~bite" that 

the MECTF proactive sting operations were "saving children from being raped'', but the reality 
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1 was that the Washington State Patrol and their partnership with the Operation Underground 

2 Railroad, Inc. et.al was increasing over-time income for law enforcement and playing on the tear 

3 

4 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

strings of Operation Underground Railroad, Inc's donors. 

4.9 After each Net Nanny Sting Operation, the Washington State Patrol and Operation 

Underground Railroad Inc., et.al would grab the airways and broadcast to the public and donors 

about what a good job they had done arresting these men and saving these "fictious children" to 

increase donations and fund more overtime for all involved law enforcement personnel. 

4.10 In February 2019, Detective Sgt. Carlos Rodriquez, MECTF, and City of Olympia 

Officer Aaron Ficek conducted Operation Net Nanny 15 utilizing the SKOUT social media 

platform. 

4.11 Detective Sgt. Rodriquez created a fictitious profile account under the usemame 

"Rowdy Rhonda720". The profile advertisement indicated that she was interested in "men and 

women.11 

4.12 The ad stated the following: 

~'New in town. Single mom. I have three girls to share. 
Looking for like-minded people that are into 
ddlg/incest/young taboo. No curious wanted, Only 
serious. Young fun. Taboo',. 

4.13 According to the Urban Dictionary, "dd/lg" is defined as "Daddy Dom/ Little Girl. 

DDLG, or ddllg, is a relationship in which one person is the caregiver or 11daddy11 and the other is 

childlike. It is NOT a relationship between an actual father and daughter or any minor 

child. 

II 
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4.14 DDLG is a sub-form of BDSM and KINK relationships that may or may not involve 

2 sex, but often involves play with child-like things, such as stuffed animals, bed-time stories, and 

3 spankings. The "lg" part of the relationship is often called the "little'\ A simple and quick 

4 

5 

6 

7 

8 

internet search demonstrates that this is the preeminent definition of DDLG. 

4.15 It is widely known in the DDLG, BDSM and KINK community that DDLG does not 

mean "daddy daughter little girl" and has absolutely nothing to do with sexual exploitation of 

children. DDLG stands for "daddy Dom little girl", which is a known role-playing experience 

9 among consenting adults. 

4.16 Detective Sgt. Carlos Rodriguez was aware of this definition and alternative lifestyle 

11 prior to placing the "Rowdy Rhonda720'' ad. He was aware that DDLG was a term used for 

12 lawful activity ofDDLG within the KINK community in the State of Washington. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

4.17 Detective Sgt Carlos Rodriguez and Detective Kristi Pohl in an under compacity 

communicated with Mr. Parker in the SKOUT platform and private test messages utilizing terms 

and scenarios consistent with DDLG role play. Both Detectives had utilized similarly language 

in previous Net Nanny Sting Operations and knew that a person responding to the undercover ad 

may have a different understanding then the crime created in the mind of law enforcement. 

4.18 During the State vs. Quentin Parker defense interview of Detective Sgt. Rodriguez 

stated and confirmed that he knew DDLG was legal in the state of Washington and did 

absolutely no follow~up to protect Mr. Parker from being wrongfully arrested and maliciously 

22 prosecuted. 

23 

24 

25 

4.19 On February 17, 2019, Defendant Quentin M. Parker responded to the SKOUT social 

media profile seeking to learn more about DDLG role playing between consenting adults. Mr. 
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1 Parker responded to the ad created and posted by Detective Sgt. Carlos Rodriguez. Mr. Parker's 

2 SKOUT profile page states that he is interested in "women" and he was looking for "friends, 

3 flirting, fun and chat. n Mr. Parker continued to text with Detective Kristi Pohl. 

4 

5 

6 

7 

g 

9 

11 

4.20 Detective Sgt. Rodriguez admitted that he had erased all but the last SKOUT 

messages between himself and Mr. Parker dwing an active criminal investigation. He did not 

include this information in his written report in State vs. Quentin Parker. 

4.21 Detective Sgt. Rodriguez claimed to have no recollection of the substance of the 

missing conversations. He further stated that he had told Detective Pohl that he had deleted the 

messages, but when Detective Pohl was interviewed, she made no such assertion. 

4.22 Detective Sgt. Rodriguez stated that Mr. Parker's criminal case was not the only Net 

12 Nanny Sting Operation case where he had deleted text message communications. 

13 

14-

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4.23 Mr. Parker agreed to· meet with RowdyRhonda 720, who he believed to be engaging 

in DDLG with an adult female and other adult female in a role playing and safe environment 

4.24 Instead, when Mr. Parker reached the location of the residence, he was invited into 

the house only to be greeted with excessive force by Washington State Patrol Trooper Travis 

Calton, Trooper Maurice Rincon, Trooper William Steen, and Trooper Jrunes Taylor of the arrest 

team. The arrest team was heavily armed and dressed as a swat or armed forces team with 

multiple guns and lights pointed directly at Mr. Parker. 

4.25 Mr. Parker was arrested and taken to a Washington State Patrol office and 

inte1TOgated for almost (3) hours by Washington State Patrol Detective Darrell Noyes, and City 

of Olympia Officer Aaron Ficek. 
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4.26 During the audio and video recorded interrogation, Mr. Parker repeatedly told both 

2 Detective Noyes and Officer Ficek that he was responding to an advertisement profile for DDLG 

3 and that it pertained to all consenting adult role playing a form of age regression and no actual 

4 

6 

7 

8 

9 

children were involved. 

4.27 Mr. Parker even was able to get both Detective Noyes and Officer Ficek to look up 

the term DDLG and they confirmed that the "urban dictionary" was consistent with what Mr. 

Parker had been telling them throughout out the entire interrogation. 

4.28 Detective Noyes and Officer Ficek knew that they did not have probable cause to 

10 arrest Mr. Parker, and they did absolutely nothing to protect Mr. Parker from being falsely 

11 arrested and maliciously prosecuted. They knew he was innocent but did nothing to make sure 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that Mr. Parker was not wrongfully caught within the wide Net Nanny Net cast by the 

Washington State Patrol, Detective Sgt. Carlos Rodriguez, and MECTF. 

4.29 Mr. Parker was arrested and charged in Thurston County Superior court with 

Attempted Rape of a Child in the First Degree (2 counts) and one count of attempted Rape of a 

Child in the Second Degree. 

4.30 The Washington State Patrol investigative reports presented to the Thurston County 

Prosecutor's office were untruthful, excluded exculpatory evidence and violated Washington 

State Patrol written policy. 

4.31 Former Thurston County Deputy Prosecutor Shawn Horlacher declared under penalty 

of perjury in the probable cause statement that he personally had read all of the police reports 

regarding the alleged charges against Mr. Parker. 
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4.32 Deputy Prosecutor Shawn Horlacher had a duty and obligation to make an 

2 independent judgment based upon the case facts. 

3 

4 

5 

6 

7 

8 

9 

4.33 Deputy Prosecutor Shawn Horlacher either was untruthful and did not read the police 

reports prior to charging Mr. Parker, or he intentional or negligently failed to investigate into the 

fact that the Washington State Patrol advertised DDLG which is legal in Washington State 

and Mr. Parker responded and showed up for DDLG among consenting adults and therefore no 

probable cause existed to charge Mr. Parker with any crime. 

4.34 Once Mr. Parker was arrestedt the Washington State Patrol, Detective Sergeant 

10 Rod.tiguez and the Operation Underground Railroad went on a public campaign to discredit and 

11 slander his name by calling Mr. Parker a "Dangerous Sexual Predators who targeted Children" 

12 prior to Mr. Parker being adjudicated through the courts with a conviction. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

4.35 The Washington State Patrol and the Operation Underground Railroad continue to as 

of the date of the filing of this Complaint have slanderous statements posted about Mr. Parker 

being a Dangerous Sexual Predator who targeted Children even though all charges against him 

were later dismissed by the Thurston County Prosecuting Attorney's Office. 

V. FIRST CLAIM FOR RELIEF 

(42 U.S.C. § 1983-Illegal Seizure and Arrest and Monell claims) 

Plaintiffs realleges 1.1 through 4.35 and incorporates them herein by this reference. 

5.1. Plaintiff Quentin Parker has been deprived of his right to be free from illegal searches 

22 and seizures, in violation of the Fourth Amendment of the United States Constitution, under 

23 color of state law, in violation of 42 U.S.C. § 1983. The Defendants Carlos Rodriguez, Kristi 

24 Pohl, Darrell Noyes, Travis Calton, Maurice Ricon, William Steen, James Taylor, and Aaron 

25 
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Ficek actions toward Mr. Quentin Parker violated Mr. Parker's constitutional rights guaranteed 

against state incursion by the Fourth and Fourteenth Amendments of the United States 

Constitution due to the unreasonable seizure of his person. 

5.2 The misconduct described in this Count was objectively unreasonable and undertaken 

with willfulness and reckless indifference to the rights of others for which an award of punitive 

damages is warranted. 

5.3 At all times herein mentioned, the City of Olympia had a mandatory duty of care to 

hire properly and adequately, train, retain, supervise, and discipline officer Aaron Ficek so as to 

avoid unreasonable risk of harm to its citizens. With deliberate indifference, the City of Olympia 

failed to take necessary, proper, or adequate measures in order to prevent the violation of 

Plaintiff's rights. Officer Ficek, whose conduct is described above did not know what constitutes 

probable cause to arrest a citizen because of inadequate training. 

5.4 By virtue of the facts set forth above, and as a result of its policies, practices, customs, 

and usages, the city of Olympia caused Mr. Parker to be deprived of rights guaranteed by the 

Fourth and Fourteenth Amendments to the United States Constitution, specifically the 1ights to 

be free from unreasonable seizures of his person and excessive force. 

VI. SECOND CLAIM FOR RELIEF 

(42 United States Code 61983- Unnecessary Force) 

Plaintiffs realleges 1.1 through 5.4 and incorporates them herein by this reference. 

6.1 The actions of defendants Washington State Patrol Troopers Travis Calton, Maurice 

Rincon, William Steen and James Taylor and each of them in pointing their guns at Plaintiff 

Quentin Parker and in threatening to shoot Mr. Parker deprived him of his constitutional right to 
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1 be free from summary punishment and excessive force and deprived him of his Fourth 

2 Amendment rights, under color of state law and in violation of 42 USC 61983. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

6.2 Defendants and each of them subjected Plaintiff Quentin Parker to such deprivations 

by malice and/or a reckless and conscious disregard of plaintiffs' statutory and constitutional 

rights for which an award of punitive damages is warranted. 

6.3 The direct and proximate result of each defendants' acts is that plaintiff has been 

forced to endure physical pain and suffering, mental suffering, and emotional distress, and has 

had to incur medical and legal expenses. The conduct of each individually named and/or 

unidentified officer was done in reckless and conscious disregard of the pain and suffering it was 

bound to inflict upon Plaintiffs for which an award of punitive damages is mandated against each 

individual officer. 

VII. THIRD CLAIM FOR RELIEF 

(42 United States Code 81983- Failure to Prevent Civil Rights Violation) 

Plaintiffs realleges 1.1 through 6.3 and incorporates them herein by this reference. 

7.1 The actions of defendant Washington State Patrol Troopers Travis Calton, Maurice 

Rincon, William Steen and James Taylor and each of them in watching their fellow officers use 

unreasonable force against Plaintiff and having the opportunity to intervene to prevent the 

violation of plaintiffs constitutional rights, and failing to attempt to stop it, deprived Plaintiff of 

his constitutional right to be free from the use of excessive force and freedom from summary 

punishment, under color of state law and in violation of 42 USC 61983. 

7.2 Defendants and each of them, subjected Plaintiff to such deprivation by malice and/or 

24 a reckless and conscious disregard of his rights. 
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7.3 The direct and proximate result of each defendant's acts is that Plaintiff has been 

2 forced to endure physical pain and suffering, mental suffering and emotional distress, and was 

deprived of his physical liberty and has had to incur medical and legal expenses. The conduct of 

4 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

defendant officers, and each of them, was done in reckless and conscious disregard of the pain 

and suffering their fellow officers were inflicting upon plaintiff, for which an award of punitive 

damages is mandated against each individually named officer. 

VIII. FOURTH CLAIM FOR RELIEF 

(42 United States Code 61983-Judicial Deception) 

Plaintiffs realleges 1.1 through 7.3 and incorporates them herein by this reference. 

8.1 Defendants Detective Sgt. Carlos Rodriguez, Detective Kristi Pohl, Trooper Travis 

Calton, Maurice Rincon, William Steen and James Taylor made deliberate falsehoods and acted 

with disregard for the truth in submitting official sworn reports to the Thurston County 

Prosecuting Attorney. 

8.2 Detective Sgt. Carlos Rodriguez, Detective Kristi Pohl, Trooper Travis Calton, Maurice 

Rincon, William Steen and James Taylor acts establish that, but for the dishonesty and omissions 

in their reports, the criminal charges against Plaintiff Quentin Parker would not have occurred. 

8.3 Detective Sgt. Carlos Rodriguez, Detective Kristi Pohl, Trooper Travis Calton, 

Maurice Rincon, William Steen and James Taylor acts violated Quentin Parker's rights protected 

by United States Constitution, acting under color of state law and in violation of 42 USC S 1983. 

8.4 As a direct and proximate result of the acts of defendants as complained of herein, 

Plaintiff suffered great and grievous emotional anguish and loss of freedom and liberty and 

continues to suffer emotional anguish. Plaintiffs incurred legal expenses in defending against the 

prosecution and in obtaining his freedom in amount to be proven at trial. 
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IX. FIFTH CLAIM FOR RELIEF 

(State Law Claim -- Malicious Prosecution) 

Plaintiffs realleges 1.1 through 8.4 and incoiporates them herein by this reference. 

9.1 Said prosecution of the Plaintiff Quentin Parker was instituted by defendants without 

5 probable cause for the institution or continuation of the proceedings. The facts observed by 

6 defendants prior to arresting Plaintiff and the matters known to defendants before the instituting 

7 of the aforementioned prosecution would not have warranted a reasonable person to believe that 

8 any criminal offense had been committed by Plaintiff. 

9 

JO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

9.2 The proceedings were instituted and continued through malice and were abandoned 

by the State. 

9.3 Detective Sgt. Carlos Rodriguez, Detective Kristi Po~ Trooper Travis Calton, Maurice 

Rincon, William Steen and James Taylor acted with malice in drafting and false joint certifying 

official police reports which they knew to be false, incomplete and containing misleading 

information. All defendants acted with implied malice by arresting Plaintiff without probable 

cause. 

9 .4 By reason of the above, Plaintiffs have been brought into public scandal, disrepute and 

disgrace, and their ability to :function properly has been greatly hindered, causing them to suffer 

emotional trauma and harm. 

9.5 As a direct and proximate result of the acts of defendants as complained of herein, 

Plaintiff suffered great and grievous emotional anguish and loss of freedom and liberty and 

continues to suffer emotional anguish. Plaintiffs incurred legal expenses in defending against the 

prosecution and in obtaining his freedom in amount to be proven at trial. 
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X. SIXTH CLAIM FOR RELIEF 

(State Law Claim~" Intentional Infliction of Emotional Distress (Outrage)) 

Plaintiffs realleges 1.1 through 9 .5 and incorporates them herein by this reference. 

10.1. The defendants' conduct was intentional, extreme, and outrageous, and caused 

5 Plaintiffs severe emotional distress. 

6 

7 

9 

to 

11 

12 

13 

14 

l.S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

10.2 Defendants' actions and material omissions intentionally and recklessly inflicted 

distress on Plaintiffs, and caused severe emotional distress. 

10.3 Defendants' conduct was extreme and outrageous, and the distress inflicted upon 

plaintiffs was so severe that no reasonable person could be expected to endure it. 

10.4 Defendants' behavior was so outrageous in character, and so extreme in degree, as to 

go beyond all possible bounds of decency, and is atrocious and utterly intolerable in a civilized 

society. 

10.5 As a direct and proximate result of the acts of defendants as complained of herein, 

Plaintiff suffered great and grievous emotional anguish and loss of freedom and liberty and 

continues to suffer emotional anguish. Plaintiffs incurred legal expenses in defending against the 

prosecution and in obtaining his freedom in amount to he proven at trial. 

XI. SEVENTH CLAIM FOR RELIEF 

(State Law Claim - Negligent Infliction of Emotional Distress) 

Plaintiffs realleges 1.1 through 10.5 and incorporates them herein by this reference. 

11.1. Defendants negligently inflicted emotional distress upon Plaintiffs by breaching duties 

owed to Plaintiffs, and such breaches proximately causing Plaintiffs hann and injury in the form 

of emotional distress. 
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11.2. The emotional distress proximately caused by Defendants and suffered by Plaintiffs is 

within the scope of foreseeable harm of Defendants' negligent conduct. 

11 .3. The distress suffered by Plaintiffs is a reasonable reaction given the circumstances 

presented herein. 

11.4 Plaintiffs has manifested objective symptomology of the emotional distress suffered as 

a proximate result of the conduct, actions, and material omissions by Defendants. 

11.5 As a direct and proximate result of the acts of defendants as complained of herein, 

Plaintiff suffered great and grievous emotional anguish and loss of freedom and liberty and 

continues to suffer emotional anguish. Plaintiffs incurred legal expenses in defending against the 

11 prosecution and in obtaining his freedom in amount to be proven at trial. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Xll. EIGHT CLAIM FOR RELIEF 

(State Law Claim -- False Arrest) 

Plaintiffs realleges 1.1 through 11.5 and incorporates them herein by this reference. 

12.1 Defendants caused Mr. Parker to be unlawfully restrained and imprisoned. 

12.2. Defendants unlawfully violated Mr. Parker's right of personal liberty. 

12.3 Mr. Parker was restrained, imprisoned, and deprived of his liberty and freedom to 

remain in the place of his lawful choice. 

12 .4 Defendants participated in the unlawful arrest. Defendants procured and instigated the 

unlawful arrest and detention of Mr. Parker and did so by taking an active part in bringing about 

the unlawful arrest and detention of Mr. Parker by affirmative direction, persuasion, request, and 

voluntacy participation. 

12.5 The actions and material omissions by Defendants, and each of them, directly and 

proximately caused injury and damages to Mr. Parker in an amount to be proved at trial. 
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XIII. NINffl CLAIM FOR RELIEF 

(State Law Claim --Negligence) 

Plaintiffs realleges 1.1 through 12.5 and incorporates them herein by this reference. 

13.1 Defendants had a duty to ensure that Mr. Parker's constitutional rights were not violated 

and that he was not injured by their investigation and prosecution efforts, and any reports or 

other discovery was valid, did not contain false information, and did not omit material 

information, to include potential exculpatory evidence. 

13.2 Defendants had a duty to ensure that the police reports being executed were valid, did 

not contain false information, and did not omit material information. 

13.3 Defendant's breached their duties owed to plaintiffs. 

13.4 The actions and material omissions by Defendants, and each of them, directly and 

proximately caused injury and damages to plaintiffs in an amount to be proved at trial. 

XIV. TENTH CLAIM FOR RELIEF 

(State Law Oaim - Defamation) 

Plaintiffs realleges 1.1 through 13 .4 and incorporates them herein by this reference. 

14.l Defendants Washington State Patrol, Detective Sgt. Rodriguez, and Defendant 

Operation Underground Railroad, et.al., posted press releases on their individual web pages. The 

press releases listed Plaintiff Quentin Parker by name and referred to him as a "Dangerous 

Sexual Predators who targeted Children". 

14.2. The press release at issue contained false statements, was an unprivileged 

communication, was the fault of Defendant's Washington State Patrol, Rodriguez and Operation 

Underground Railroad, et.al., and was the proximate cause of plaintiffs' damages. 

\ 
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14.3 The slanderous press releases by Defendants Washington State Patrol and Operation 

Underground Railroad was seen by staff at the Madigan Army Medical Center causing Dr. Ryan 

Heitman, DO to suspend the fertility treatments that plaintiffs were undergoing. 

14.4 The slanderous press release and public posting by Defendants Washington State 

Patrol and Operation Underground Railroad was seen by Jessica Benedetto who in returned on 

February 21, 2019 at 8:41 pm sent a hateful and harassing Facebook message to plaintiff 

Katherine Parker. 

14.5 As a proximate cause of defendants' actions Plaintiffs' reputation has been destroyed 

by the press releases and has caused emotional distress in an amount to prove at trial. 

XV. ELEVEN1JI CLAIM FOR RELIEF 
(State Law Claim -Abuse of Process) 

Plaintiffs realleges 1.1 through 14.5 and incorporates them herein by this reference. 

15 .1 Defendants, and each of them, misused and misapplied a legal process for an end 

15 which the process was not designed to accomplish. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

15.2 Defendants' misuse and misapplication of legal processes was done maliciously and 

for a collateral objective, and with an ulterior purpose to cause the unlawful and unreasonable 

arrest, imprisonment and prosecution of Mr. Parker, and to violate his constitutional rights. 

15.3 Defendants had an ulterior purpose to accomplish an object not within the proper 

scope of legal process and committed acts and material omissions in the use of legal process not 

proper in the regular prosecution of the proceedings. 

15.4 Def~ndants misused the judicial system's process to achieve an inappropriate end 

causing harm and injury to Mr. Parker, and violate his federal rights, to include unreasonable and 

unlawful arrest and imprisonment, harassment and coercion. 

26 Complaint for Damages 20 Harold Karlsvik. P.S. 
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15.5 The actions and material omissions by Defendants, and each of them, directly and 

2 proximately caused injury and damages to Mr. Parker in an amount to be proved at the time of 

3 trial. 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

XVII. PRAYER FOR RELIEF 

WHEREFORE, plaintiff prays that the Court: 

1. Compensatory damages; 

2. Punitive damages from the individual defendants on Plaintiffs' claims under 42 U.S.C. 

section 1983; 

3. Costs, including reasonable attorneys' fees under 42 U.S.C. section 988 and to the extent 

otherwise permitted by law; 

4. Such other relief as may be just and equitable. 

5. Award actual, special, compensatory, and general damages to plaintiffs; 

6. Order punitive damages against the individual defendants, all of whom are being sued in 

their individual capacities as well as their official capacities; 

7. Award attorney's fees and costs to the prevailing plaintiff; and 

For such other and further relief as is just and equitable. 

DATED this _Ji.day ofFebruary. 2021. 

~~*3026 
Attorney for Plaintiff 

26 Complaint for Damages 21 Harold Karlsvik. P.S. 
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VERIFICATION 
2 

I, Quentin M. Parker olaintiff above named. being duly sworn, say as follows: 3 
I have read the foregoing complaint and know the contents thereof, and the same is true 

4 of my own .knowledge. 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DATED this~day ofFebruary 2021. 

~· 
"QuentinMParke 

VERIFICATION 

I, Katherine R. Parker plaintiff above named, being duly sworn, say as follows: 
I have read the foregoing complaint and know the contents thereof, and the same is true 

of my own knowledge. 

DATED this 15. day of February 2021. 
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The Honorable Benjamin H. Settle 1 

2 

3 

4 

5 

6 

7 

8 

UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

QUENTIN M. PARKER and KA THERINE R. 
9 PARKER, husband and wife and the marital 

community thereof, 
10 

11 

12 

Plaintiffs, 

V. 

THE STATE OF WASHINGTON; 
13 WASHINGTON STATE PATROL; CARLOS 

RODRIGUEZ, in his individual and official 
14 capacities; KRISTI POHL, in her individual 

and official capacities; DARRELL NOYES, in 
15 his individual and official capacities; TRAVIS 

CAL TON, in his individual and official 
16 capacities; MAURICE RINCON, in his 

individual and official capacities; WILLIAM 
17 STEEN, in his individual and official 

capacities; JAMES TAYLOR, in his individual 
18 and official capacities; CITY OF OLYMPIA, a 

municipality; AARON FICEK, in his 
19 individual and official capacities; 

OPERATION UNDERGROUND 
20 RAILROAD, INC., a foreign non-profit 

corporation; THURSTON COUNTY, a 
21 municipality and subdivision of the State of 

Washington; SHAWN HORLACHER, a 
22 former Thurston County Deputy Prosecutor, in 

his individual and official capacities; JOHN 
23 DOE AND JANE JOE 1-10, et al., 

24 

25 

26 

Defendants. 

Case No. 3:21-cv-05258-BHS 

JUDGMENT 

Snell & Wilmer 
JUDGMENT AS TO OPERATION UNDERGROUND RAILROAD, INC. 
CASE NO. 3:21-CV-05258-BHS 

2018 156th Avenue, NE, Suite 100 
Bellevue, Washington 98007 

425. 7 48.5055 
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The Court, having reviewed the Offer of Judgment by Defendant Operation Underground 

2 Railroad, Inc. (ECF No. 28), and Plaintiffs' Notice of Acceptance of Offer of Judgment against 

3 Defendant Operation Underground Railroad, Inc. (ECF No. 29), hereby enters JUDGMENT 

4 against defendant Operation Underground Railroad as follows: 

5 1. Plaintiffs and their marital community are awarded $100,000. 

6 2. The judgment amount includes all costs and reasonable attorney fees. No further 

7 costs or attorney fees shall be awarded as between Plaintiffs and Operation 

8 Underground Railroad, Inc. 

9 3. Pursuant to the accepted Offer of Judgment, this Judgment is of no claim-

10 preclusive or issue-preclusive effect. 

11 

12 

13 

14 

15 

16 

17 

18 

Dated this 25 day of June, 2021. 

19 Presented by: 

20 SNELL & WILMER L.L.P. 

21 By: s/ Clifford S. Davidson 

22 

23 

Clifford S. Davidson, WSBA 48313 

Attorneys for Operation Underground Railroad, Inc. 

24 4830-1730-6346 

25 

26 

INH. SETTLE 
States District Judge 

JUDGMENT AS TO OPERATION UNDERGROUND RAILROAD, INC. - 1 
CASE NO. 3:21-CV-05258-BHS 

Snell & Wilmer 
2018 156th Avenue, NE, Suite 100 

Bellevue, Washington 98007 
425. 7 48.5055 
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Messag~ BflSll B 

tMess8f)e 
1128123 8-00 PM 

Give me a fe-,. mare min 1 

Who the. heff are u. l dialed a wrong number and ubwanta.to-call t,Qck_ 

Weird 

U most be pretty lonely wanting to tatk to strangers 

Attachmflnl s/Oted in iC/oud: 
tmp.gif (Image) 

Do u have to go 

You good? 

Lefs do aU comms here 

Great 

Areugood? 

-- ---

La~ at an lfflilge • 
- - - -

\\~ lhafl iO lot • Slrangar IO~ , 
- -- _-=:;::::""_ - - -

1.12&'23 IO·OO PM 
- - -- - -- -

Or do~ want me to mt~ h~ t'm rNdy 1ny time 1 

ttJO!lJ, 8 "32 AM 

• Yep Just oat of'f ii,e r,hOnl! with 311\d lokl twn. He·s QOOd ft• ! 
. 

-

gpn,-WOfTV abotrl-me. I'm~ pra~fur ~,~i'd-'40UI nllteliOQS iooay ,, -- - - -- - - - - -~ - - - - - - - - ~-

-l~ 112: 10 59 Ml 1Ma?log by O~NA Def.abase tlal<• '41tl'ler, Page i of31 
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Messages Bnan B 

fiq>o!Ul(f I 
extradec' 8t 

I always left undercover operators thst it rs never too Jate to pul out of 
an op of something coesn't feel right . Even seconds before beginning 
either trafnings or real ops. Never feel pressure to not 1he plug on it 

WaiL .. what was fun 

What happened 

Oh!H!Yay 

Show me. 

Notat aft 

Mavl>e tf ,1Ju tiav~ a second rr,,~ ~~et.. trio~h yc,y roulJ te t -l,ur.1 
:ur.t r~assue h,rr, _,cu •"'' ta1 ,- :ar-e or~ I 'Oid n,n, abvu' th-,, risp1, ?f,cr·, 

I have ,1otteri ~one Lnd~!tands Jl'I~ 1~ c,r; board but ! •e~ i,i.l' ,, • :,11'•.! 

be het;,fui IC' hea• IT fr.:>rn '10\.J IOC, 
-- - - -

ll30JZ'3 12:llll PM 

.\'art d~ ,ou sa, '/0\J did alr;-,iC•; •a:• Ir-('(:•(:~~-; t.nr., )0\J ,-3.~ k' lt>i' i'n¤' 

... ten 1Jsbome-• no,· s too 
- -- - --- -

A''5,C\" 1cu i:J rather I can /\JSt tafto lo Ci"~ste ·,tle,'1 ,ou can bt' ~rr: too 
I ,,, totall r tine ~-•11, tt',at 

ll30/23 P52PM 

-- -

I ... -rm shor,PfllV 
1 

P1:1ga 2 ol 37 
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Brianl-3 

Exponeu 
axlractad 

- -

0~ nana I !I :r:e ,·oo 3 r;rev~"' !:.ll1 nol ,)h Halla 
-

but c1iso Idaho F311s 1!-.;; wial 1 ti:, •,-n r.,f mos~!, Mom1on~ ~' !tie,e --asn I a 
nuQe se•t:'C'tlOO • 

laughed at "Ok hah& .. - I'll give you a preview. but not ON. Hahs" 

Replying to, you, 2023-01-30 21:53:58: • Ok haha ... rlJ give you a 
preview. but not ON. Haha 

tt's better OFF anyway, right? 

ff you'd rather send pie with them off ..... ok 

1 

A.~me,,t .storr;>a '" ,C JCu1--{ 
tfflC ti•' I , .. Yi)t' ' 

- - - - -

Laugtled 81 ·tt you'd rtit~ ~rd PK ,,1tn me-~, l.f: 01. 
- -

Kids coming kl gotta help them.ti bed 
- -

't'Oli t.nc,. ,,nat I nlt!an e I 
I 

Then 1'11.grt back on 

Laughed at "You know what I mean • • • 

I'm bade. Kids went fast alone again 
-

o•, ar~ .,-ou si•e"':'':> T;,ey ~cot 1001<. ~up~, ~-e-almq La;1nq on~ c.i,pe: 
bu1 I guess rt fhat 0t notn1r19 nqnt no-~ 

Attachment stored in iCfoud_· 
tmp.gll (Image) 

Gonna be fun 

Emphasized ''Now i have to find a really amazing hiding place f ... • 

-

Lowed • Gonna be tun 0 • 
----

or W.59 AM with ,Mazing Dy OipiDNA D81M1a•.w Jab, oHtt· Pege3of J7 
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--

1 g01 some ~tothes kY.. bar1:-I; dol.tleS r-,atia 

Part of UC work is finding lots of hiding patces, 

But lht" t aren I as f\,n 

I ni ~a-nin] sc mucti I 

rve been talking fo Bernie all day: hes e>«med to prepare a huge chld 
sex pan.y in 1he spring for my boss. who ;s funding it After I told him 
about Bemie , he is sending my back to get details booked and kids 
hand chosen~ he is sending his daughter Lizzie with. who i happen 
to be fucking anyway .... so it's perfect 

Boss daddy is an older side pedo and his daughter-did i mention Brian is 
fucking her-helps coordlante these parties and she knows exactly what 
daddy likes. 

Brian and Lizzie are ki'lky sex touris1s but do not want any sex with km 
-but we get paid a tot to help daddy and his friends 

Golitf 

And get used to Brian sayong FUCK all the time and every other word as 
well! 

Bernie is gonna take us to an the gross, sex houses to see and pick the 
gins 

And we wiH.fet to khow his head recruiter / escort REAU Y welll 

Did I !a,· I aJn learn,r,g sr:, mueh 7 t tt11nt< I nl'}.if\f I t?m lry,ng tc LlfllLE~PN 
so mU\."t1 Th~ woe,~· of tills II insane 

- - -

Emphasized "'Did t say t am learning so much? I think I meant I. .. • 
-

I m~an t t<ne•,\ ,,hat ;roo gu~ do b,111 ~1 kno.1. If I evPr r-ean>· 
proces~ed ,1 

Brian and LizZie have to reach such extreme chemistry together 
beforehand , in order to be able to be convincing in the vomitousness of 
the gross sex wortd. 

CJf 'fl 1lJ 59/1Mw,1111Ma:zing by OigiDfltA Dalabl:15':' ~lfi whe11 Poga 4 of '>7 
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Messnge~ Bnen B 

Part of Hyde park stuff. T.rtric creates heavenly fight and protection 

U should study up on true tantric 

Replying to you, 2023-01-30 22:20:19: « I mean I knew what you guys 
do but 1 don't know If I ever really processed it • 

Like porenta said 'welcome.to the REAL OUR'" 
-

• R~ytWJ 10 -,,ou :-o:}.C,1- 1 0 :: :o 1£• : m("ar t ..... -ha! ,,hi au,~ 
de.• bul I d,:in I i,.c,,. ,f I ~.-.:-1 rp3·1\ NOCE'SSl:>(J II • 

Enml'\,1r.1zea Li+.,· p,·.>;ei1ta ~dlG •>=i.:t.:.'11t1= IC· tt,f- RE.A.L ( (..,R • 

Yesm 

If we can feel it with each other. then yes! 

Ifs NOT about teaming some strange kinky moves. That's not it at an. I 
don't have any to teach ainy,Nay 

It's just about making it real and tapping into tan1ric Jlight 

I think u wm be: surprised how FAST we connect 
-

Im ;u~ not gving 10 ·•.orr, at,out ,1 rri star11ng to ·1r'Off, but ,: s p,:o1nfli!'s~ ' 
' 

h wffr feet new but at the same time not new 

~usl' o! ~ast l1wt-S stuff' , 
- - --- -

Emphasized "Because of past lives stuff? ;) " 

1 Olt I nttlv ha,·e ON request 1 
- -

Ok! 
-.- . -- -

We all get choc~ shaliH iii the illpo,1 -.,hen n • .-It O'tef 9 I 

Poge 5 or 37 
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Massages - Brian tJ 

Hahaha. Ok!! Done 

You triought I was ~o,ng to say someth1n.~ ~fsE-did!"' I ;ou • 

Yes! l thought u were going to forbid the touching of some body part 

In that case, you should request i do stuff u lit<e.to ycu . U need to telle 
what that is 

Loved "So you have free reign • 

Not her~. 

Mafbe on the airpl.lne ff no •Jne r.tst=-can rwar 

Nobody will hear 
-

On another nole I r.-ant to hear th~ l:hza story 01'11! day too 

Ok. I wilf tell you 
- -

Love-d ·Nobod, "lear • 

Also-not that anyone would do a forensic exam.of your Japtop, but if 
they did, ihese texts win be there for as my years . Computers have 
CF'aZ'f cashed memory . Just fyi 

ike.of ~ook it to a forensic analyst even in fike 5 years. He would 
have-them all in a day .. 

-

I 11 ,ust tn;st goo on that one 9 

Not that worried 

Just letting u know 

These texts are getting hot 

Which l'm.gtad 

I: 1.porte<, rrOITi 
extracted 8f2 

I ' ' I 10 59 AM wtlh iMa 1i11{1 by DigiDNA. Database date when Page 6 of :17 
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Message~ Bnan R 

tt's part of this tactic 
-

R..plycng lo Boan B .'.!023-01 30 22 36 38 • Just ~tt1ng u •.no-.-. " I 

tn 30)' othttr conter.t I , .. ovkl a lot mote ,,,ome-d 

f knaw. 

Yeah! look on you motheduckers rn 5 years! Fuck you all with your 
judgy bitch-ass bullshit: we are getting into role to save kids Bitches. So 
again I say FUCK YOU!! 

Too much? 

Loved "Wen. I like thFS tactic :t 

Hahah¥ I was laihjing out loud as I tex.ted 

But hone,sl!t \Omet,rne!- I ·,.~ tG ~11 rJtd I M>me of ii · llt,,e Iha! on~ • 

1 

Ano tt~n I •~member I can·t 1::,e1 e-.-et e,~ ~- her ar,:;h1ng So 
!.ome-day Iii tie • ..-e11 shes QOlfliJ to .... ;at-ch the ~·,~ loo 1\.1~1 ror I~ taugh 

Glad we Wfll.see each other Wednesday. Will be helpful 

Come.down toy d-Owdfe Qffice 

That's where matt and I will be having meetings 

K gotta go to bed 

Just teH me ...,hft., I 

ull~ 'Corne do..m loy ~1i1e ofi~ • I 
- -

- - --

Mc loo Td to you tomorrov. 

Pa;>a 1 of 37 
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MeSsages - &18ll fj 

Attachment slored In iC/oud: 
tmp.gil(~) 

loved 'Yes you are 

Gotta control thoughts 

Have u played out scenarios in ur mind 

Yesofcou~ 

111 ptay out now , QOOd n,ght 

1/Jl;ll 6.04 AM 

Sorr,· I ~no .... ,ts e.ui-, mt' t"fatn i~ ,ust on 0\1-!rcinve II a good ~h•li9 -
but f ll~p: tninldn9 aboln s!:lmt' Que,tion-; :.,ou -!S~Cf rn~ la~~ n1gl'lt aritJ rt 
(hr~•.•. me ~r.,e c:1,~1.: ba:is Im ;~am1n1-lh,ng!t .tt>Out m1~r-1f !he p~I 
cooo'e o1 aa1s th.at I l1ff-d tc, ~.crt,_ through and felt /CN atcu, ,,.. per~on 
pmbablJ &hough Can I ha1e you for n1ayhe art hour fC\m()(TO"' aftel -~ 
go lo ~v.tnnah,·> 

What questions did t ask, i can even remember 

Are. u having second thoughts about the op? 

Hahaha 

Got It 

f~OOOOOOOO I 

Plurat me~mng both - lhe first and 9eCOOd one Not plui,1 rnamage lol ' 

j Paga O llf 37 
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Massng~ B111:1n 6 

_J(J.A)ftfu.l I• 
~xtl8Cl&d 

Let's talk wecm 

Ulicd • L~t's. 13' v.-edll' 
- - -

Replying to you, 2023-01-30 22:51:09: l11 ptay some out TIO'W ;) good 
night.» 

Are u having problems coming up with scenarios 

f'm not 

They happen all night , awake or asleep 

I want to hear about itU! 

- -- -
LOVN "The; tiapp-.n a;I nig~1 a,·,a,l,e o, ~./fff:' 

- --- ---
- - -- -- -- - - - -

No I .-.as a• ... a;.e ~1 of u,~ r;•9t11 oecaus~ c-1 ihat fit 

k;O I fuun£1 fl)~ flus'1tng t<l'T10f1 
-- -- - - - -

I Just am reailzmc;i I alsc- tli.-~ scme ~igomcanl tnsecural~ from sorn~ 
thtnps ll'),1f I &lctuaU\, fe~i like 1h15 m,ght ,.,.at But I ;ur. ne-ed vou It, 
kno~ nbot-1 If 

You found the blushing emoji ?? 

Did the insecurities emerge during scenarios ? 

Not dirocUv More Jusf ff om thw,.,_ng about what I hJ..e and ma~e-s me fe-e1 ~-, 
--- --

II s too ,omp1~fed 10 11:.a.1 8il I 

Attacl,ment stored in iC/oud: 
IMG_ G32epng (Image) 

or, PUQa9 of 17 
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Massages 811&11 e 

My day is pretty open. 

Krisme ma and Matto ai 10-11. 

Onlineredure-2~3 

SLC meeting 3:30-5 

You can fill in all the windows . Not sure what obfigations u have 

You don't know what u like??? 

Study tantra and chakras 

My day cs p,etty oper, 100 ,usl gotng taMIO{J ilnd geitJrig \";a.\:~d ;t I 

1030 ,I 

Lots of healing from.all this . Hayde Park 
--

' slarf Pd ,~ad,ng itlOui ,c amunrj 4 30 fh;s morning ha 

Come.to dowdle office I American Covenant office after in lindon 

, f can·, toda~ 

Rootchakra 

-
Ne-Jertnmd 11 1s 1 ~11 ccnt1.;sNi 

Starting my meditation. Going to include u in it . Pray 

r.; ffl 59 AM with rMlllll~ tly OtgiONA 08l8fl8S( .talc wlN!,, 1--'age ,o of 37 
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Expon 
mrtr.actad 

- --

' -:Jon r • I')<.' • 1f 1 , tfl ,,:,~ ,n ber, l:'e-n I~ :ilher n1e~t1rt15 fut . t ,:oc,,c, (JQ 

deliver $a~annahs Th•l'IQ!; at anrt t.,1• rhc-ri-; 

Sounds. good . l'U.pJan for after 5. I'll be finishing in SLC at 5 

1 ha-11oe t~E /ER talh=!l abou1 this 10 an Nn~ Llh· ·11-e1 J,t, no iJr.f-
- ----- ---

Porn is a bitch! 

Do~'t look at it 
-

L.11.J9fleel ~I Don~ IOOII at ti •• 

I told u how i have a hard time being convincing with even super hot sex 
wolicers --0r in another sense . i I have don't have a "hard" time With 
them 

Cuz that's porn. And my brain won, allov,.r me to engage it. 

I'm a deml~xuaJ 

-
Te!I n~ about rt I 

F'~ 11 of ·i7 
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Howareya 

Lolof JU!-l mesaing with ya 

Don'tquitW 

What thiuhits have u been having ablut au this 

Hmmmm welt if you r!-afty ·NWnt 10 t.oo... I old atmo5t QUll lod!ly ~n I 
""tint Co gel tt1at Brazillia'l 'A'a, l'Y~ or,ly don~ bikitll ,. a, bc-1«e thr! 
..._,as '"'iilY ,'rC'f'Sellr She wd 115 b~uw frr. on rr, pe,lOd 1sorry lmf, so 
eYe1,thing rs morl' sefl$ftt<1e So you o~e me I do" t ~•~--- .-.t,.:11 y<i" 

~e b\rt SOf'leih1ng ~m.amg 

Wovf! U never did Braznian before ?7 

For 1he record .. ..i didn't tell u to 

We-f1 you still o~" me I 

Just saying that pretty much 100 percent of sex tourists roff like that 

•· Wo..,q.Jnttvf'rd,d 
1 

Blaziltan ~Oft ,., • 

AM no I ha.e a I.JI'> pain tolerance I 1ust sna-..~ 

R~plyll~ tr e-nan 6 ~D~J.•~ I-~ 1 ip 59 09 • Mt !wi,1n~ 1/131 ptt':!t; 

much I 00 Pf'ru~nt of ':,e)' touH~l5 rot like- lhal .• 

WtriJ l'·,•e ne\ltr ~1!'11 onto of thost!' belote 
- -- --

Do u usually shave Evey thing . ? Like, is even the bald look new 

Sony .... there are no secrets anymore 

otw10ust-,.. I 

Why almost 

t,•ag,: 12 or J7 
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Mes~ BNm & 

t:.lq)Of{L-'O 
extrac, 

Beca~e Ifs not compNtlet; bald 

So this is f,rst tot.sf bald? Do u like it 
-

Yes bul Im st.ilt tr autNitIZed IOI 

Tattoos go on much better with waxed skin 

Well thal s good f.:, >.00.-1 She a~ !aid sh~ coufdn I oe-!teive 1 ... as •J0tng 1 
rt ..._n1ie I ... ~son m·, period Ko ,t !TIUS1 be much !'!Sli painful lht> re5t ,:,f lho? 
monrt,9 

If so~one t·ad ro;-v m~ last .• ~el- !nat Id be- te111ng yot. thrs ,igr,1 no., 1 

I ,•,oufd ha ,e lhOuQhl ~, ... ere insan~ 01 ~d. j 

Hahahaha. Just wait until after the op ..... or even after Fisher island .... and 
you will have a whofe new shocking set of "it someone tofd me last week 
that I would be doing this with you .... : 

Loved • .... ff someone had told me last week that I'd be te ... • 

How i5 it 

Ha ~ood poml , 

l'fl" ·.•.-ald'nng you on ABC-4 right 1)0,. 

b:cep1 ii wrs •e- rounder and president I 

+ Replying to you, 2023-01/-31 06:36:15: • Not directfy. More just from 
thinking about what I like, and makes me feel sexy. " 

So curious about this 
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P.xl!OCIOO 

~plying io ,ou. 2023-0t-3 t !18 f 5 • Not detecily More iu,t from 
lhinu.g iiboul -tiat I 1th ill'ld maPJes me feet ·~•Y • 

N's 100 IOng to r.:,cf . 

Ale u struggling at all 1hlnkfn9 about fisher 

Second thluhits ? 

We will be together tomorrow right? 

Wanna juS1 start tomorrow ?" 

NotahH I l)tOfnlSe trs not Iha! 

111 t.n you If you can call or lornotrow . l 

-

I.Jked 9YH WIit be .th .. tomorrc,.v ~,,. 

Oh bfw ltlat1 Is gotng 1r, lry ID couw~ you lo let tum com!? ...at, U1 

tomorrow fliOht lo! . 

I dldr\'l ~no .. -..nat to Soa)' 1c that 

loYed ·111 lake oare of it • 

I'll ten him sne wants talk privslfy abiul tulum 

Wais so doe• know rm coming ~, 

He does not 

I wPI te11 him both things at once 
- . 

L~ .at '1 will•- lMfli bolh things al once• 

Of l 
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Messages 8n8o B 

We will have so much shit on each other., .. we wilt be de~ mto 
silence on all things forever 

Mutual Assured Destruction 

You texted shiH!!f Well.done 

Hahahaha 

I ~-as JUST "!Tlllng th.a! t-ut i,sed , different -..~d than ShJI 

EmphastZed 'Mutual Assur~ ~struciron • 

-- - -

Senously 1tlougti .-"'1:--does 1-tt-'i .,·ant f.1E t~ do u,;s .. , 1 c.an I f~ure ,1 
out rte better hav~ M1 a~ng P~" ki rnsl.~ m~ L~••~.-ablc-

I think you wm be great and belfevable and I think he may be trying to 
HEAL you from some things you have had to carry around: 

I don't know what that mean~. But it make sense at the end 

+ Replying to you, 2023-01-31 20~19:10: « You have a big job to 
accomplish in a couple of days • 

Gonna be easy and super fun 

This is very YefY healing. 

Loved 'Thti 1s o,ery very ~in11 • i 

Jrs one of the most powerful heaflng modalities but only He can direct 
and instruct and it DOES NOT Vl.'tlfk w;ttt just any couple . 

Lo.-t?d ··1ra one of lhe ITIC4t po""etful heating mod.Jlrtlff b • 1 

He picks the parterships. I would NEVER try It 

- -- -

Laughed at -i·m.~11• pre!end , didtfl rNd 1he teJt1 th.ltiidw m • 
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Mess.,ges 8Jiau B 

Yes 

Wowm 

I have not either 

Send me lhe Venrno 

To my other Phone 

Brads a Click 

Laughed at "Defete'' 

- - - -- -

Laughed ~i 1l Had lO d~ coJd nnd ebM • 
- - --

-

So )'Ol1 wanna hear some S)ood news? 
- -

- --

We are at S, 70(l fOf Savar,nahs fund 8 
And toore·,. siitt one more da; fol then, tu donat~ I 

SUI guess who hasn f c.ontn~d • • 

Oli 111 JUlt lell you Brad .,o. 

Who is top donor so far . I'm gonna double it 

Jfs gonna be hotter when I see the donation!!( 

Kone s~c 

Matt S2.SO 

Osborne 1 

LMo 'Who is 1op dcindr so-tar gonoa dou~ •: • 
----

f'!ltps IIY'!!fln10.Ct'ffl 1 

. -

Eini)ha~'!c.-d .... gonna t,e, ., I Ye (he dons&ion!lf • I 
- - _-._ -

Toai C3n·be pa~~ for my 8'azjqn • 1 

-- -·~-- -

Laughed at "That can be your payback for my Braziian • 

10 59 AM wilt! 1Ma2iltg by uigiONA D81808St> data .vhun 
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J actually wanna pay u back in a different way 

That's more on target with brazilian f 

You rMl1y ;ust leveled I up wlh <Mt one . _ 
- -

I knowtu Shit! t·m sorry 

J was fike -was that ok? -after i sem 

Be honest .... what diet u think when u read 1hat very inappropriate text 

No uncomfort??? 

I want to be respectful. Still feeling u out 

Listen motherfuckers of the near to far future who did a fulf forensics of 
aptop after she died on her 12th undercover op! We are geffing 

into role bitches m This is how it's done! The case is Bernardo : Cozumel 
. Motherficker is selling cnldren for sex ... .look up the case yau fucl[st We 
likely wiU have rescued a bunch by the time u see these texts .... so Fuck 
You. what have you done EVER to rescue anyone or anything.~ a 
fuckin hero! And I will not let you piss on her gravem 

Oh wow that~ 

- - -- - - -

Wiili rm go,ng to ci!: on mt 12Ul op?!?! c.ao·, I do ;at ie•st 20 fust~• 

Old it make u pee on your newly waxed slcin? 

ft was intense 

I peed a tittle writing it 

Hahaha 

- - -
L..lugfled ,t 1 a hr~ wr1ung d • 

ll\ilnl:ft.llly no I 

14tt.,chnient sioled /Cloud ' 
~,r,~f2A 902PFJf15.FPCJ-4707-80C1..£4.CFC-67AB9AI kBC , 

. (lft~) -
-~ - - ---- - - - I 

l'l,II 812 l r n 10 5~ AM ~ft, iMllZifl<l tJy Oigil)NA Oataba.Sf daltt 11rhe(1 
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M8ssaQ8$ Bn.lln B 

Attachment stored in iC/oud: 
tmp.gif (Image; 

W<M! Next time wax la1k and runt 

What machine is that 

She's WAXING her junk! 

SUI I just did this while I \al.ed to you 

- -

V't'111 Nh\l dtd ;ou send a gtrt rti)f:){ng up paper IOI 

- - -- --

• Replying fO Bnan 8 ~o:::3-01 -3 1 21 01 OJ .. Whal machine is lhat • 1 

NoratcTradi • ..,50 I 

Wail .. .i think only guys have junk 

t don't know what to caft it 

Hahaha. Its a wax strip 

U should have just let me.wax ya 

U don't feel at afl wiefd or shy or anything re·: fisher 

? 

- -

Lauof1t?d at Wail i lhtnk on~. ha·,~ 11,nl .• 

I don t knc.•w enner 

Ner\'ou, tut m~ly in .a good y.·ay , ;ust a fillltt ~urt of myHlf' 

Why unsure! What's there to be· unsure about 
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Mess!Jg~ Blia.n fl 

-
P.eptyiri9 '" yotJ ::oi 3-01.31 06 )8 1 -, Not dtrec11:,' More JUST from 1 

thm~,109 il>ou! ,, ha' I 1,ke and makes me f-!e' se, i , 

J~t tht> 

You don't know what u like??? 

Have u not been treated right ? 

Sorry don, mean to pry 

Yes f do actuaffy 

Ok! I shall wait 

Attachment stored in iC/oud: 
fmp.gif (Image) 

L3ugne-o at • Yes I do .actual!. 

II s oorr.pl..:ated Im not bi!m9 llt"a!ed ba•J', I! us! af' 1r,,Jire-cr ri:c'sun ol 
lhmgs I dnn t •an• t0 •e1-, 
-- - --- - -- ----

-

1 1 prorr.~ I 11 ~,p1a,r. l !ornonr:; • 

-- -

()o(, I over1hri ,1 thou1,1h naha II nut :f('lf'v 10 bt" a tioge <>ec:1I 
- - -- -

' Like a1ctua, ..,'--...,~ ~• m a ;i; m Ic,, 
- - -- -

ff this position is unfamiliar to you ... then yesf You have been treated 
badly U 

-- -

Uugheo Bi t1fl tma~! 
-

Onnhn,t:r,988 
---- -

Hahahahshshshs! f peed a fittte again 
-

Lauc;:hed ~t H:>naflahr.Mh-shsl I p~d a tante again' 



Bates #000347

Messnges - Bnen H 

Damnitl 

And to top it all off, i have treated you badly too for having just sent porn. 
Fuck! 

You can't tell it's not ... You have never seen it before 

fn the industry, we c:all this hard core porn 

Attachment stO/fNJ in iCJoud: 
tmp.gH (Image) 

Attachment stored in iCfoud: 
tmp.gif (Image) 

Attachment stored m /Cloud: 
tmp.gif (Image) 

Are u done receiving porn? 

I can keep going 

Attachment stored In iCfcud: 
tmp.gff (Image) 

Last one 

Actually the last one kinda turned me on. 

Hahaha,. Why 

-

, Oh waww,,ww I 

- ----

- - - - ---=-- -

is.on Fa-ceTime Wfl11 

Page 20of 37 
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Messag95 Boan El 

K 

Woiofy texts have shown up 

tJ should cut that laptop connext 

Scary 

ActuaJly flt.get u a burner tomorrow 
--

llnlir:t( did r~ on tis way. 1 

I(~ taptop dtdn'I conned io my phone I couidn t Nvc te.1ted yo-., rust , 
now 

They 11e standing r1oN "~-1 to~ Tney hav~·t W!'n an;1h11"4: They J 

are~ wres~tfl9 over Facer_,,. 

Ok 

Porenta has it and will give it to u tomorrow 

I like being scared. Makes me.feet.sexy too 

Se& .... some.of us know what we tike 

- -
--

lls' not sho.,,.1"0 up a,iy .. a 
- - -

--

Sorry to scare-you ,I 
---

-

Oha"NMOmeok I 

- - - -

LaUQhej at •• flJ:~ bmng scart'd. M,J11es 1nE fegf seiy IOO '-
, 

' 
Sea .... : I 

t'apt:1 .21 of '.17 
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Messoges BlJ8n fl 

·rteo 
ext11KW.(l 

Saying prayers makes you feel.sexy!? No wonder u were hiding It from 
me. WeB .... we will.find a way to make it world guess 

Attachment stored itr iC/oud: 
tmp.gif (Image) 

Maybe we start with something Hke this and see where it goes 

Hahahaha. l know. Just having fun 'Nith prayer sex 

What doe5 romantic mean to u 

I de, •~e roman,~ 

-

1 Hmmm mP. 11,in~ abou1 that an~ ...,e, and tell '(Ou lomc,rr.-: ... 

Me too. I tord u I'm.a. detm-sexuaf. 

Which is why I cant even ~ith the hottest sex workers 

Laughea iitl • v\"htch ,s wh, I C3n1 '-. th'efl wl;h tne ~!I se,. Ml. • 

- -

S~riously. My. job is 1oony loons. 
-

EmOhaliMd ·s.,~ My if,t," 1oon, toon~ • 

For a non porn viewer to be acting this way. Hahahaha. Crazy 

! .. 
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Messages Boan & 

ElCporl 
xrract, 

tt r~ary Is 

Andyou!H 

Lo' ! l"!'arn fast 

Hopetu1t, 1us1 as fast in rea. ·n!' 
--

n~ ~wHrtnQ lh0ugl1 I mIgI,: have lo practice tefor-:-naria 

Of all my. peeps at OUr .... u would be the fast one I would have wanted to 
tell.about this tactic. Not sure why. Just wOLSdn't want to offend u or 
dissappolnt 

And now look!!ll 
- -

Lor I feel bad lhal ,'O\.I !b::,ugh~ I Cj be-o~rukd or cks..ippo:rtted but I 
guess I get ,, 

I don't Jcnow whyf It doesn't make.sense if i thlnk about It throihi spiritual. 
eyes 

But rKM it makes perfect sense 
-

lolled ·1 dorn Imo"' ... ny1 11 doesn't ma~·t-~nse ,r, tnmk • 1 
- - - - -

_c·,ed ·eu1 r,o·,. rt mat.es perled serts.¤' • 

And the whole thing makes it thst much more intense and sexy and fun 

See ya tomorrow 

Emphasrzed And Ule ,,-hole ttiino makes 11 thst muco nlOl'e •nter,s • 

Goodrngn,e I 

If u start to fall.asleep at Wheel ... Jet.me.help u s1ay awake by dreaming 
up fisher scenarios 

Emoh.»J.Zed ·tt u start to flll .slffp at wheel lel me.~ • 
- - - -- - -

00 
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~-&8110 

Didn't mean to send the fast one. Orgasm face is for tater 

Loved an Image 

Replyfng to you, 2013-01-3122:09:15: (Image} 

Hot 

The third face on the row .... thafs organ, face 

~141he-d at ·1m not gonna,~,, u • 

I - - - •. 
• / ._ • • r 

riria,nn,,ent stort>ci m ,Ctoi,d 
JMG_99l16 ,;Jf {tnW{lt'" 1 

Wall I didn ·, see lhal 

Haha J use that for a ma4J face 

Replrlog to you, 2023.01-31 22·{1~ IS Hn'lilgel 

Loved"'l-tO(' 

Doent your face look hlc.e thst during 07 

1-tmmmlhOs:,lenol 

Hahahah. 

I guess nt find out .... maybe ? 

.L °" J. 1,?.: 10 59 Ml Wllh tM!fi,ifltl 1,11 DigiDNA Dataoose date w1te1, f'agQ .24 of 37 
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Messages Boen 

Really??? 

loved "Good night ;t 

Whet4! are u 

Good ntghl ) 

t have ii fee11ng Mal! mrghl grn: you pustmad. <:>n me com,ng lo Me,:rco 
more than ~Olldar;• Just be H1Je to ~II hm1 I fasted and pra_1efl 

,,t'OU1 r. before I decided . 1 

211123 7 1B AM 
-

Wad s0 1f you·,~ go,ng to talt 10 Matt t,ef(n me then e2n I jusl teil him I 
ha¥e to meet ,.,tt, you from , _ r Or shovtd r ke£-p "') bf Cf.her s1o,y 

2'1'23, I~ -4~ AM 

Im heading up to grand A soon 

I won't be there for at least 45 

Tskenur lime 

rm good thanks 

Im leaving now too from lincion 

Grab a room 

Jk 

hr~ hDfT 
0111,c, {1 812. , 

rm norm C'I you anyv,.-ay 

Ok do vou •.11,ant any food°' 

-
Kon my ...ay 
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Whereu 

I'm here 

Hello?? 

Did u chlcken out ? 

No prob 

Just got her 

lnGibsonkd)ge 

U know it? 

Super.private 

Ufved there for a week 

tJ should! lmow 

Did' u fond etevators 

Do i come rescue u 

Liked ·Grab 11 ,oom • 
1 

-

Sow,-111 On lhe pr,one Just pulle1 ,nlll 1ht: gar.a~ 
- -

I "'ent 10 food first and II toot, to,e ... e, 

'r'eprommg 

I'm lrying lO ltgure our tlo.-. lo ~1 out of tilts t,1as1e-a gar a~ 
- - - --

frn actua•I~ 1051 
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Message! Bnao ff 

2! 1123_ 4 52 PM 

Hello 

i1,..,_1 ::-a "1":-0 i' . , .... 1~-= : ,1 

V® need to get a here • 

Are )'Oil gu~ a1mos1 here?? 

Hwre 

Come on out 

Miss you 

VOil don't•~~ lo J,rioi,¥ what I'm dotn(I rtghf now 

What Pf? 

J>.re. u staying overnight , And u jusf now tell me 
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Messoges -B11en O 

Holy shit! 

Are uoknow 

Thst had to be freezing mm 

- -

I .-.as sur,e,, d~tractt10 ·,.•111, rn:, thc,ii9'1ts tOf ~!' ,,ea-son 3nd 1 111era,h· 
ran ou: of gas or. th~ h,gh • a\ 11,er. a,•-:-d a,,., 1t:· !c., tne gas ~!at:on 
an.i ii sf!anger 1,.•hc ,s. a c,sll()f:, liltc1 .1~ a gas c.an ano took me oact to 
mv ca, tc ~dd SMlf' ga~ Maa 

I Ctallk ,'Ou 

+ Replying to you. 2023-02-01 22:18:12: • t have a big coat • 

t noticed 
---

• Ret:,11111g !~ 10\.: :02:1 n:....:; t :::, tr: l.:' , 1 r-.1·.~ i3 ti,u ,:c.,c11 , 

Why so-distracted!? 

Whsts wrong with u 

I La09t,r:a 1 f'\O\l(~j • 

I a g,ve .,~ OOE-guess 

Thinking about how best to please matt O as his EA. t know it't. a 1on d 
pressure 

As his eAm Not anything else 

Why did u put yucky images in my head 

,·our fa«Jfl ~ou lf:a!I·, o ... me-no., 
----- -

ldo 

I accept the debt and can't wait to repay it 

o, l t. 1D 5!1 AM wiUl IMaZlftg by Oig!ONA. Deta!Jase Cle~ wt\1>11 f1a90 .711 ut H 
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Your wish Is my.cmamd 

I 5hCMd bta~ lh11195 Ol'1 you morP of1!!f'I l 

loved "l should blame things on you more often ;) • 

loved "'Actually J was just wishing you had been with me w .. • 

Emphasize-a an ftT',age 

Hey 

I woke up with total peace 

I hope you did too 

2f2123 6.38AM 

- -- -

lo~ 1 ~'Ol,\e up ·~.-.th Iola! ~;Kse· 

-

f ""oke I.IP tflint1mg did Ill•' actUdil)· happen;, af'ld then totlll pe.i..:.e j 

and lhen Juc;t repi.1,ed ft~ and o·,eir ~g.itn 
- -

Yes!Metoo! 

Dreamt about 

loved ·y~• Me too• • 

I came home fast night so happy , k and kids even noticed, We watched 
chosen • read scritpures and I felt spirit so strong last night and this am. 
trs so biZarre and amazing 

Love'<! ·1 came tlOfne last ntght so happy t. and tuds ~n • 1 

-- ---- - - -

God is outside the bix, waiting for us to eventually go to him there 

Box .. 

It's tike leaving another iteration of the garden of eden 

The box is good unt~ he can only use so so much inside it 

on g 'i: 1123 10 5~ AM With iMm:i'l\) by DlgiONA Oaleoase date wheo Psgel'Jof 37 
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~-Bnan8 

Use us so much• 

Thats a really good comparrsOfl and rnat:es so much senst" to me oo ,, 
but OPV~ even oc.cune-d IO me t>efore aM cl th!! 1 

Very limiting inside but If we leaveJ to soon we wll get crushed 

He will ca.ff us out when He I She knows H's time 

Mc_,ybe rt , ha aM She 

Elohim r: Father and Mother God 

That's accordolng to the Hebrew 
-

·•01.1 •·no"'· ~-heal else 1s finr.:-., I dOtl f tt""i I ha"'e ~11er leMneO su muC'h I 

from ar,>' ot.,e, ~,nglt> perso--, ,,. n•, ~l;r~ ll(p I ,e studie<1 and hste~d 1 

ro a"'\.d .,atcn-:-a ,cu lo, sc Ieng dflO • •1h wen a ~su~ 1c r.E>~P ieam,ng 
from r..nJ d~ tlits And II .-.111 fUSI ~ffP g01ng 

frn tired of the buH shit explanation that "heavenly father wants to protect 
her from us" 

Really?? Us?? We, the liffle retsrd mortars, whlfe sh" is a Powerful, 
Eternal GODDESS OMNE!! Yeah, she needs protecting. Argh. As if 
she's some. wnting flower. 

We just can't come to terms with the fact that certain leaders accidentfy 
manipulated doctrines, so we make up the most bizarre and ridiculous 
justifications 

- ~ 

emphas~.ed Tm lrred of bull slut @~lanatJor, that °l\n\'r • 
- ---

- -

Oh that makes so much s~e 
- --- -

I pray to both, equaJly 
- - -

Lo~d 1 pra:,• to bou, ~aualfy • 

Pt,gf' .10 ut 37 
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Massage!, Bnan & 

Katherine gives our chitdren priesthood blessings . just as Joseph 
instructed the StSters yo c:fo-.and for 100 YEARS 1hey did!ff Until one day, 
withou1 even pretending to evoke revelation-sooeone decided to reverse 
it in the little while Manual. Wlfl? 

Like blaeks in priesthood . Same story 

Waif really.,., I d,1'n1 ffno,... aboU1 tt-~, 10Cl 1ears• What 100 :,ears' Tt-"s 1s 

ne"' ro m~ mar. thl"r~ ,s soooooc much I want to tau at>out ' 

And we all love to five in the box of such mistakes -IMjg in fear to do 
and say exactly what Joseph did and said 

1830-1930-women were giving proestjood blessings, amointlog with oil 
and everything 

EmohasJze-d '1830-1930-~n .-.efe grvmg pro&sllood blessings • 

That's. factt 
- -

Nell'cf kf\e•A, lhiS. I ~lll!Ve ',VU 

Desert book was even seffing the painting for a couple years, until they 
got scared and canceled 

We have it hanging in our house 

EmphaSJZ~ ~art t>oo-. '-'1.lS ~"~" sefltfl9 the painting for• CCI 
- --- - -

---

' ..,j5t, lh•re was~ n,uch more ttnie fc, talk about ~II of l"as E\•t-rylfltf1g I 

have so many q~shons .ind thouyh1~ 

https://anthonysweat.com/relief-society-heaHng/ 

1 Oh WO.A-tm .s so cme,es11ng Wl"h thG ,s ~1 ·Norn.itn do in 101na10nes 

Anthony Is one of the ffNI BYU professors i trust still. He's a friend . He"s 
amazing . He painted this and desert sold it for Jike a yeeK. Desert book 
sucks . I can tell u stories. 

Pa~ J1 of37 
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Messages Bnan a. 

--------. - - -

Replying 10 )'OU. 2023-02·02 06 57 24 • Oh lhrs ,~ 
mtefesflllg W~l lhis ,s .... hc11 "-omen do m m111a1011es • 

Anotnf~ and blltssing 

They 1at: aboUI hm all th~ hme on don t m1!.fi lhtS 

They don't care so much about lruth -njst want to be popU(ar . even 
with the woke mob 

Emphasized "They talk about hm all the time on don't miss Chis ... • 

Yepm Like.celeste 

Hal 

No wondl!r so many peopl~ •~a~-e 

Emphasized • .,ep!II Ltke C'ell!Sle ' 

I oon·1 the iieed to !ea~ thougt1 I see t~ dlurch ~md-cl U~1e a 
phOf'e I~ a rooJ to get certain ttiing!, done but ,, st,:, r-as tecllnir.a1 
dtffteuflies sor-,~tl•~s an-:1 d~s.r I won-. ngll1 , 

- - -
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I doo1 blame tJiem at aU! It's better to stay in of course and just see it and 
live it right. The covenants are housed in the 501 c3 called LOS church. 
That's why I stay: but 1he 501 c3 does NOT cross over 1he veil. 

Testimooy meetings bHe! •• kf'KM' the church is true" over and over. And 
they don't say "t know Jesus lives and Is Godr They should begin and 
end with THAT 

Its Uke we are given a super yummy tootsie roW, and take the wrapper off 
, toss the candy to the grwnd . and eat the wrapper instead f I mean, we 
are grateful for the wrapper , it keeps the candy clean and stuff ..... by why 
the fuck are we EATING it 

When youth grow up and realize they have-been being fed wrappers . 
they are out of here! It's our own fault 

I did not read your text as I wrote mine. We are saying the same thing 

I like to throw some fucks in there while talking about the gospel. Don1 
be mad 

l have had anget comms to me where they use language btw: never the 
F word .... so I'm prob~ over the top .... but all the others for sure 

AJso l'm.morpjing into Brian now and I can't help i1 
- -

l~ugh~cr a: ·1 have nad angel comms to me where the\ tis~ ,ar,gua 
- - - -

-

I meant 10 ,aucn 

Emphasized "You're just training me right 
-

He forgr.-~s ;ou ar..,-,,, .1) 

Remtmbf:or 101 1 

or rr IO 59 AM W1tr1 iM!niog by U8ll!.lbtlse !fato wt1en 
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Brian says Evey bad word over and over . in public and when we are 
atone. Is that ok 

W~Ut throw off the Gibson room vibe if he does this 

And whatever that other beutif0 room is carted f?t! 

I love that secret room 

Meet ya there tonight at Sp. K? 0on, run out of gn 

Emphasized •ohhhhh you don't know how bac:f J want to take you u ... " 

Attachment stored In iC!oud: 
tmp.gif (Image) 

+ Rep1·;1!'!9 ro Suan B .!023-02-D:: 07 rn 16 • \~n,, ,t thri::-,•. otr 1r,~ 
Gibson ,oom .,bi:., he-~' lh~ • 

.•u<iil Ir; to 1e: T,m ~r.")o>.: rh1;:,,gh a 11mE-01! .,he,n ,,-:- ar-e, :1:0:.t' 

II Just neeas tc tef!t rt-a• to me 

Don't worryf I get that fl's the only way if works!!f Has to be real for me 
too~ 

U won't feel u are with Brian Yrfum we are alone·. I promise 

Oil 
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SIM GILL, Bar No. 6389 
District Attorney for Salt Lake County 
ANNAL ROSSI ANDERSON, Bar No. 14099 
Deputy District Attorney 
35 East 500 South 
Salt Lake City, UT 84111 
Telephone: 385-468-7600 

IN THE THIRD DISTRICT COURT, SALT LAKE DEPARTMENT 

IN AND FOR THE COUNTY OF SALT LAKE, STATE OF lIT AH 

THE STATE OF UTAH 

Plaintiff, 

vs. 

ROCIO ISABEL SMITH 
DOB: 09/21/1979 
2042 E. Hidden Village Cr. 
Sandy, UT 84094 
SID#NONE 

Defendant. 

Screened by: ANNAL ROSSI ANDERSON 
Assigned to: 

INFORMATION 

DAO # 21020883 

NO BAIL 

Warrant/Release: NON JAIL 

Case No. 

The undersigned Marcelo Rapela - SANDY CITY POLICE DEPARTMENT, Agency Case No. 
SY21-53678, upon a written declaration states on information and belief that the defendant, 
ROCIO ISABEL SMITH, committed the crime(s) of: 

COUNT1 
FORCIBLE SEXUAL ABUSE, 76-5-404 UCA, a Second Degree Felony, as follows: That on or 
about October 11, 2021, in Salt Lake County, State of Utah, the defendant did, where the victim 
was 14 years of age or older, touch the anus, buttocks, pubic area, or any part of the genitals of 
another, or touch the breasts of a female, or otherwise took indecent liberties with another, with 
intent to cause substantial emotional or bodily pain to any person or with the intent to arouse or 
gratify the sexual desires of any person, without the consent of the other, regardless of the sex of 
any participant. 
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COUNT2 
FORCIBLE SEXUAL ABUSE, 76-5-404 UCA, a Second Degree Felony, as follows: That on or 
about October 11, 2021, in Salt Lake County, State of Utah, the defendant did, where the victim 
was 14 years of age or older, touch the anus, buttocks, pubic area, or any part of the genitals of 
another, or touch the breasts of a female, or otherwise took indecent liberties with another, with 
intent to cause substantial emotional or bodily pain to any person or with the intent to arouse or 
gratify the sexual desires of any person, without the consent of the other, regardless of the sex of 
any participanl 

COUNT3 
ENDANGERMENT OF CHILD OR VULNERABLE ADULT THIRD DEGREE, 76-5-
112.5(2)(a) UCA, a Third Degree Felony, as follows: That on or about October 11, 2021, in Salt 
Lake County, State of Utah, the defendant did knowingly or intentionally cause or permit a child 
or a vulnerable adult to be exposed to, inhale, ingest, or have contact with a controlled substance, 
chemical substance, or drug paraphernalia. 

THIS INFORMATION IS BASED ON EVIDENCE OBTAINED FROM THE FOLLOWING 
WITNESSES: 

Marcelo Rapela, K. P., M. R., and S. R. 

DECLARATION OF PROBABLE CAUSE: 

Your affiant bases probable cause on infonnation and evidence collected by Sandy City 
Police Department, Case No. SY2021-53678 and the following: 

The statement of Officer Nystrom of the Sandy City Police Department that on or about 
October 12, 2021, they were dispatched to a child molestation in Salt Lake County. Stephanie 
Rider reported her child, whose given name is M.R. and preferred name is D.R. (14 years old), 
was at a friend's house on October 11, 2021. While at the friend's house, D.R. was sitting on the 
couch with his :friend's mother, defendant ROCIO ISABEL SMITH, when she started rubbing 
his leg with her hand, under a blanket. SMITH then tried to undo his belt buckle while in her 
bedroom. When D.R. told SMITH "no", SMITH punched him in the chest. SMITH and D.R. 
went back to the couch and while sitting on the couch, SMITH began touching him again. D.R. 
sent SMITH a text message telling her to stop. D.R. then contacted his brother to pick him up. 
As D.R. was leaving, SMITH gave him a small piece of chocolate to eat. D.R. stated he saw the 
chocolate come out of a wrapper that had the word "infused" on it and felt it could be a drug. 
SMITH continued to text D.R. and told him to delete his text messages. 

On November 4, 2021, a forensic interview was conducted by Katelyn Peterson at the 
South Valley Children's Justice Center. D.R. stated he was at his friend's house talking to his 
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friend's mother and identified her as "Rocio". While D.R. was talking with SMITH, she slid her 
hand under his shirt, which made him uncomfortable. SMITH asked D.R. how old he was and 
when he told her he was 14, her hand went further up his chest. ·D.R. stopped her and told her 
"no". D.R. told SMITH that she was his best friends' mother, he was 14, she was an adult, and 
he "didn't want to do this". D.R. stated he observed SMITH "pacing'' between her bedroom and 
living rooin and wanted to check on her. D.R. walked into her room to and he asked if she was 
okay, SMITH turned off the light and shut and locked the door. D.R. stated SMITH began 
"tugging on his belt" and he pushed her away and told her "no" approximately seven times. 
SMITH then "hit" D.R.'s chest and it "started to hurt". D.R. stated they sat on the couch to 
watch a movie together and SMITH sat next to him, which made him have a "slight bit of panic". 
SMITH asked for a blanket and placed the blanket over both of them. D.R. tried to move the 
blanket off him, however SMITI:I grabbed his hand and squeezed, digging her nails into his skin. 
SMITH attempted to guide his hands and would push his hand down with her hand. SMITH 
attempted to pull D.R. 's hand down towards her vagina and pulled her shorts to the side, 
exposing her vagina. SMITH was holding his hand and pushed his hand near her vagina, then 
pushed down on the top of his knuckle to make his hand go "where he didn't want it to go". D.R. 
stated that while on the couch, SMITH's hands would wander over to him and at one point undid 
his belt, attempted to unto the button on his pants and unzip the zipper however D.R. stopped 
her. D.R. stated SMITH made some contact outside the pants and he would move her hand 
away. D.R. clarified that SMITH was rubbing the "male genitalia" with her hand. D.R. was able 
to pull his hand away. D.R. received a phone call from his brother and while on the phone 
SMITH sent him a text message telling him he was in her room and to come in when he was 
done. D.R.'s brother picked him up and SMITH continued to text him, asking when he would be 
able to come back and offered to come pick him up. 

On November 6, 2021, Officer Young responded to D.R.'s residence and picked up the 
suspected cannabis edible, which was field tested and reacted positive THC. Lab results 
received on December 16, 2021 confirmed the piece of chocolate contained THC, a schedule I 
controlled substance. 

MOTION FOR NO BAIL HOLD: 

Pursuant to Utah Code 77-20-201(1) the State requests that Defendant be held without 
bail until further notice in this matter on the following groW1ds: 

The defendant is charged with a Second-Degree felony, and based upon the above 
probable cause statement, there is substantial evidence supporting the charges and clear and 
convincing evidence that the defendant would constitute a substantial danger to any other 
individual or to the community or is likely to flee the jurisdiction of the court, if released on bail. 
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The defendant attempted to force the victim, who was a friend of her minor sons, to use 
his fingers to penetrate her vagina, while watching a movie. The defendant then used her hand to 
rub the gentiles of the victim, over his clothes. Before the victim left the home, the defendant 
gave him an edible, telling him to eat it. After the victim left, the defendant continued to contact 
the victim to come over and was willing to pick him up if he could sneak out of the house. The 
defendant than sent text messages the next day apologizing for her behavior and asked the victim 
to delete their messages. The defendant took advantage of the victim after repeatedly telling her 
no and used her position as a trusted adult to pretty upon the victim. Due to the serious nature of 
the allegations, the defendant should be held without bail. 

Authorized for presentment and filing 

SIM GILL, District Attorney 

D uty District Attorney 
16th day of August, 2022 
ADW I ET /DAO# 21020883 

Pursuant to Utah Code Annotated § 78B-l 8a-106 
(2018) I declare under criminal penalty under the 
law of Utah that the foregoing is true and correct. 

Signed on the ...Ji day of A'<J lA +-, 
in Salt Lake County, Utah 

h79t.t 
Marcelo Rapela 
Declarant 
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IN THE THIRD JUDICIAL DISTRICT COURT
OF SALT LAKE COUNTY, STATE OF UTAH

                                 
  )

KELY JOHANA SUAREZ MOYA,   )
et al,   )

Plaintiff,    )
         )

vs.   ) Case No. 240901556 MI   
     )

TIMOTHY BALLARD, et al,   )
        )

 Defendant.    )
          )

                                 )

Hearing
Electronically Recorded on

July 9, 2024

BEFORE: THE HONORABLE ROBERT FAUST
   THIRD DISTRICT COURT JUDGE

Transcribed by:  Natalie Lake, CVR
  8020 West 3500 North
  Hinckley, UT 84635
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A P P E A R A N C E S

For the Plaintiff:    Alan Mortensen
Christopher Cheney
Joshua Ostler
MORTENSEN & MILNE
68 South Main Street
Floor 7
Salt Lake City, UT 84101
Telephone: (801) 521-4444  

Suzette Rasmussen
ALL UTAH LAW PLLC 
1032 East Deer Heights Court
Draper, UT 84020
Telephone: (801) 717-0821  

For the Defendant:    Robert S. Gutierrez
Melanie Vartabedian
BALLARD SPAHR, LLC
201 South Main Street
Suite 800
Salt Lake City, UT 84111
Telephone: (801) 661-7605

Mark Eisenhut
CALL & JENSEN
610 Newport Center Drive
Suite 700
Newport Beach, CA 92660 
Telephone: (949) 717-3000 

Trinity Jordan
DENTONS DURHAM JONES PINEGAR 
P.C. 
111 South Main Street
Suite 2400
Salt Lake City, UT 84111 
Telephone: (801) 415-3000
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P R O C E E D I N G S

(Electronically recorded on July 9, 2024) 

THE COURT:  All right.  Let's formally go ahead and go 

on the record in case No. 240901556.  Counsel, if you'll go 

ahead and formally make your appearances for the record, 

starting with the plaintiff's side and then going to defendants.

I am also at this time going to ask any individuals 

who are appearing by WebEx, except for my law clerk, to turn on 

their computer screens so they can be seen and documented as 

attending and/or observing the hearing as it is a public 

courtroom, and everybody is entitled to know who is appearing, 

attending, and/or participating.  Okay?  So if you would do 

that.  

We'll now go to appearances.  Counsel?  

MR. MORTENSEN:  Alan Mortensen on behalf of the 

plaintiffs. 

THE COURT:  Thank you. 

MR. CHENEY:  Chris Cheney on behalf of the plaintiffs.  

THE COURT:  Thank you.  And tell me who you have here 

with you today.  

MS. RASMUSSEN:  Suzette Rasmussen on behalf of the 

plaintiffs, your Honor.  

THE COURT:  Thank you. 

MR. OSTLER:  Joshua Ostler as well 

THE COURT:  Thank you.  Please?  
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MR. GUTIERREZ:  Good morning, your Honor.  Robert 

Gutierrez from Ballard Spahr on behalf of the SOF defendants, 

and they are defendants Angel Studios, Inc., Sound of Freedom 

movie, LLC, Rod Barr, and Alejandro Monteverde. 

THE COURT:  Thank you. 

MS. VARTABEDIAN:  Melanie Vartabedian appearing as 

local Counsel for Ballard Spahr for the same defendants.  

THE COURT:  Okay.  Thank you. 

MR. EISENHUT:  Mark Eisenhut, your Honor, here on 

behalf of Tim Ballard and Katherine Ballard. 

THE COURT:  Thank you. 

MR. JORDAN:  Trinity Jordan on behalf of Tim and 

Katherine Ballard.  

THE COURT:  All right.  Thank you.  Now today we had 

set the defendant SOF's, et al motion to dismiss.  There is also 

that has been pending and just recently yesterday a request to 

submit filed, defendant Ballard's same motion was also filed by 

agreement and stipulation of Counsel off of the record prior to 

this hearing.  It has been agreed to go ahead and have that 

motion heard and addressed today at the same time as this 

hearing.  Is that correct, Counsel?  

MR. GUTIERREZ:  Yes, your Honor. 

THE COURT:  Okay.  Just so we document the things that 

we're doing.  All right.  Now Counsel, we'll go ahead and go to 

you.  I'll give you just a few minutes, say 10, 15 minutes or so 
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to go through the motion, but I want you to focus on, okay, the 

things I'm interested in.  And I have been -- I have reviewed 

everything several times, as well as my law clerk.  I admit that 

I was not familiar with this particular statute, and I looked it 

up and read it myself because I had never come across this 

before.  

So I am somewhat familiar with it, but I would like 

you to focus in on on some of the steps of these elements as 

we're going through the step one, step two, step three process 

is for you and the plaintiffs really -- I don't think we really 

need to focus in on phase 1.  You know, that -- it fits within 

the statute.  But really focus in on your prima fascia elements.

And if you want to address both at the same time while 

you have the floor for both defendant Ballard's motion and this 

motion, you can.  Or if you want, you can wait and we can come 

back around and deal with the defendant Ballard's motion again 

second, but it's up to you, whatever you think would be best for 

your presentation.  

I am also interested in you guys addressing what you 

think the standard is.  I know the defense have put forth that 

they argue it has to be shown by clear and convincing evidence.  

I'm curious to know the basis and the foundation for that, why 

that needs to be at that level, number one.  

Number two, I don't know that that level applies to 

this particular type of motion.  In other words, on a motion to 
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dismiss or a motion for summary judgment, I don't know that it 

changes the standard of proof that needs to be shown.  That   

may -- what needs to be shown at trial that they have clear and 

convincing evidence, okay, that they knew the information was 

false in order for you to prevail -- for them to prevail on the 

claim as you assert or something different.  So I want you to 

touch on that, if you can.  Okay.  

Mr. Mortensen, anything else before we go forward?  

MR. MORTENSEN:  I don't believe so, your Honor. 

THE COURT:  Okay. 

MR. MORTENSEN:  Do you want plaintiffs to go first?  

THE COURT:  Yes. 

MR. MORTENSEN:  Okay. 

THE COURT:  Simply because in a way logically that 

hits the step you've got to show a prima facie case.  There's no 

sense just starting with them and then shifting to you. 

MR. MORTENSEN:  Sure. 

THE COURT:  If that's okay. 

MR. MORTENSEN:  Thank you, your Honor. 

THE COURT:  So tell me why these causes of action 

state a prima facie case against these particular defendants. 

MR. MORTENSEN:  Sure.  And we've put together a 

PowerPoint to try to make our point, so I'll go ahead and start 

with that. 

THE COURT:  Let's see if we can get it up on our 
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screens so that everybody can see it. 

(Video equipment set up in court.)  

MR. MORTENSEN:  Your Honor, addressing your first 

question on the standard, we believe for purposes of today we 

need to show a prima facie case of defamation.  Whether we can 

prove that to a jury, that's a jury issue, whether they find 

that we've met clear and convincing, so we believe that for 

today it's do we have evidence of a prima fascia case, and we 

believe that we do.

But if the Court were to have to weigh that, we 

believe that our evidence is clear and convincing also.  So we 

think that under either standard we should prevail, and this 

motion should be defeated, and we should proceed into discovery.  

First of all, I'm going off of MUJI2d 1602, which the 

prima fascia case of defamation is that the Sound of Freedom 

defendants and the Ballard defendants published statements about 

Kely Suarez; the statements were defamatory; the statements were 

not privileged; and the statements were published with a 

required degree of false; and the statements caused damage to 

Kely Suarez.  

The Sound of Freedom defendants are claiming that the 

movie is not about Kely Suarez.  They've submitted affidavits 

that state that, and that they had -- that she was a fictional 

character.  Again, the test that's set forth by the Tenth 

Circuit in Pring v. Penthouse is the test is not whether the 
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story is or is not characterized as fiction, humor, or anything 

else in the publication, but whether the charged portions and 

context could reasonably be understood as describing actual 

facts about the plaintiff or actual events in which she 

participated.  

Which brings us to our first element that we need to 

show to the Court, and that's a prima fascia showing that Katy 

Juarez is intended to portray Kely Suarez.  

One thing that was overlooked by the defendants in 

this case is that here in the movie when they look at the 

computer screen, it says Katy Juarez, reigna de Cartagena, Katy 

Juarez, Queen of Cartagena.  They were using the name Katy 

Juarez.  They used it also in the movie.  

(Video played in open court.) 

MALE:  L.A.  And yes, I do know a young 

attractive woman who matches your Giselle.  Major 

operator.  Runs 10, 15 kids.  Sources her children out 

of Central America, so she doesn't have to deal with 

the Colombian cops.  Lures them in with her looks, 

promises the sun, the moon.  A month later, they're 

turning five, six tricks a night.  

MALE:  You got a photo?

MALE:  That's the easy part.  Meet Miss 

Cartagena.

MALE:  A verifiable beauty queen.
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MALE:  Her name is Katy Juarez.  She's clean, not 

even a parking ticket in the Columbia area.

(Video recording stopped.)

MR. MORTENSEN:  So even there they say her name is 

Katy Juarez, which is remarkably close to Kely Suarez.  

We put before the Court a screenshot of Angel Studio's 

web page -- this has since been taken down -- where they 

identify the actor or the character Giselle when they say in the 

opening scene, a character named Giselle, inspired by Kely 

Johana Suarez, a former beauty queen, pageant queen, and known 

as Miss Cartagena deceives a young girl and her brother.  Suarez 

extorted her reputation in the poverty-stricken neighborhood to 

recruit children for sex trafficking, betraying their trust, by 

selling them into trade.  

So again, I'm going to be -- these points or this 

evidence goes to two points.  One, that the movie was intended 

to portray Kely Suarez, but also it is defamatory. 

THE COURT:  You said it was on the studio's web page?  

MR. MORTENSEN:  Right.

THE COURT:  For how long?  Immediately put up and 

immediately taken down?  Was it up for months?  Do we know?  Or 

does it not matter?  

MR. MORTENSEN:  For purposes of today, it doesn't 

matter, because it's a prima facie showing, and in discovery 

we'll find out all that information.  

Bates #001837



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

The actor that they chose looked remarkably similar to 

Kely Suarez 10 years ago.  As a matter of fact, they used these 

two pictures in promoting the movie down in Columbia.  

The script for Sound of Freedom has Kely's name rather 

than Katy's name.  It's used 48 times.  Kely Suarez rather than 

Katy Giselle is used two times in the script.  On the Sound of 

Freedom's podcast, they represent again that this is based upon 

Kely Suarez down in Columbia.

(Video played in open court.)

MALE:  Kids as you can, and you're just like get 

me every kid you can.  

TIM:  Oh, yeah.

MALE:  That's what you didn't feel accurate.  Is 

that right?

TIM:  Yeah, that bothered me.  That bothered me 

deeply.  It's so hard.  I mean these guys were --

MALE:  This was quotas released Tim was telling 

me about, but go ahead, Tim.  

TIM:  Yeah.  I mean I love these filmmakers.  

You've got to cram so much in two hours, right?  But I 

(inaudible) exposed on its face to the idea of hey, 

Kely Suarez, real person, right?  Bring as many kids 

as you can until they couldn't find a one (inaudible) 

looking for her.

(Video recording stopped.)  
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MR. MORTENSEN:  Kely Suarez, a real person.  Alejandro 

Monteverde, the author of and the writer and producer of the 

movie, he states that this thing started out, this project 

started out as a fiction, and because of Tim Ballard it turned 

into a story based on true events.

(Video played in open court.)

MALE:  (Inaudible) on this (inaudible) story, and 

I (inaudible) him and I saw or read as much as I could 

in the internet about Tim Ballard, and I was like this 

is the movie.  It's based on a true story.  I've got 

to (inaudible) one.

(Video recording stopped.)  

MR. MORTENSEN:  Again, Alejandro Monteverde in another 

podcast states the same.

(Video played in open court.)

MALE:  Next thing you know, I'm in front of 

(inaudible) and I realize a true story was better than 

fiction.  And here we are years later.  And you know, 

it was a hit.

(Video recording stopped.)  

MR. MORTENSEN:  We talked about this at the last 

hearing.  There's a second reading from psychic Janet Russon 

that was given to Tim Ballard about Sound of Freedom and Kely 

Suarez.  We believe that that shows that Tim Ballard was nervous 

that Sound of Freedom was coming out, that it was about Kely 
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Suarez, and he knew that she really hadn't done what he was 

claiming that she did, and so he wanted a psychic reading to get 

some peace, because that's what -- every time he has an anxiety 

attack, that's what he does.  And we believe that we'll be able 

to show that in discovery.  We want to get the actual reading, 

find out what was said to Mr. Ballard.  

Again, Mr. Ballard in this clip.

(Video played in open court.)

TIM:  Right.  In fact, The movie Sound of Freedom 

that's coming out, it was based on a true story where 

that's exactly what they used.  Miss Cartagena, Kely 

Suarez, in the film, real person who was arrested.  I 

actually -- I just testified in her trial just a few 

months ago, because I was undercover operator.  In 

fact, the movie --

(Video recording stopped.)  

MR. MORTENSEN:  Down in Columbia they talked a lot 

about Kely Suarez in the publicity for the movie.

(Video played in open court.  Video is in Spanish and 

was not transcribed.) 

MR. MORTENSEN:  So there again, we believe we have 

presented evidence -- prima facie evidence that Sound of Freedom 

was intended to portray Kely Suarez.  

I want to make a point, though.  Even if the Court 

were to rule that it doesn't, clearly the promotional materials 
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are defamatory to Kely.  And that will become clear as we go on.

Which is the next point, we have to prove that the 

statements are defamatory to her, that they're false.  When 

public statements are made that are false and allege criminal 

conduct, and part of the plaintiff, a cause of action lies for 

defamation per se, and that again is important when it comes to 

the damages element.  

The statement is defamatory if it calls into question 

a person's honesty, integrity, virtue, or reputation, and 

thereby exposes that person to public hatred, contempt, or 

ridicule in the eyes of the person to whom it was published or 

if published to more than one person.  

Again, Kely Suarez's life, as we presented in our 

papers, has been horrible since this movie came out, because 

people -- she has been subject to ridicule because people think 

it's her.  They promoted it as her.  

False means that the statement is either directly 

untrue or that it implies a fact that is untrue.  A statement is 

materially false if it's false in a way that matters, and in 

this case it does matter, if they're calling her a trafficker of 

young kids.  A beauty queen, Miss Cartagena, who uses her fame 

to sell kids into child trafficking.  

The argument was made the gist of Kely Suarez in Sound 

of Freedom is defamatory and false.  Well, excuse me.  The gist 

that Kely Suarez in the Sound of Freedom is defamatory and 
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false.  The movie portrays Kely as a child trafficker, portrays 

Kely as a criminal, using drugs to train minors to have sex with 

pedophiles.  It portrays her as Miss Cartagena.  It portrays her 

as owning a modeling agency to recruit children.  It portrays 

Kely as being wealthy and popular, portrays her as traveling to 

foreign countries to recruit children.  It portrays her bringing 

children to the island raid, and it portrays her being paid to 

attend the island raid.  And it also portrays the children at 

the island raid as being trafficked before the island raid and 

rescued from trafficking.  

Again, coming back, the Angel Studio's promotional 

materials are defamatory.  Suarez exploited her reputation in a 

poverty-stricken neighborhood to recruit children for sex 

trafficking.

(Video played in open court.)

TIM:  I say this because people make this false 

claim like oh, you're creating demand.  You know, it's 

true (inaudible) Sound of Freedom, and you're kind of 

thinking hard like wait a minute, you just asked for 

50 kids.  We're going around and kidnaping kids.  That 

doesn't happen.  We know how to stave that off.  We 

look at catalogs.  They show us the kids on phones.  

We don't have to bring new kids.  These are kids we 

have proof have already been abused multiple times 

before we even show up.  These are kids that need 
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rescuing.  We're not going to risk not rescuing them 

to appease some critic who doesn't really care other 

than just try to poke us.  So quit it.  It's not true.  

We are very good at what we do, and we do not create 

demand.  We rescue children who are already in 

trafficking and being trafficked.  Okay.

(New video portion played in open court.)  

TIM:  It looks like right from the movie Sound 

of Freedom that's coming out is based on a true story.  

Well, that's exactly what they used.  Miss Cartagena, 

Katy Juarez in the film, real person who was arrested 

and actually her -- I testified in her trial just a 

few months ago, because I was the undercover operator 

leading on that op, but she was a person who was 

famous, famous in the community.  She was Miss 

Cartagena.  She (inaudible) and she had a modeling 

school.  And she'd give scholarships.  In fact, she 

won Miss Cartagena on the platform that she was going 

to help impoverished kids of the Columbian, in the 

Cartagena region, and she was giving scholarships to 

these kids.  Well, these kids would come and be -- 

they wanted to be rich and famous like her.  Well, she 

eventually desensitizes them with -- what do they do?  

They use drugs, pornography, and pretty soon, the 

other part of the this deal is that you have sex with 
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these Americans who come down.  That's part of being 

famous.  And boom, these kids are gone.  Gone.  And so 

yeah, it's -- that's sometimes like you said, it's a 

slow war.

(Video recording stopped.)  

MR. MORTENSEN:  The only thing that was true in that 

clip was that her name is Kely Suarez.  None of that is true.

(Video played in open court.  Video is in Spanish and 

was not transcribed.) 

MR. MORTENSEN:  So there again, he falsely portrays 

her.  He's asking (inaudible). 

(Video played in open court.  Video is in Spanish and 

was not transcribed.)

MR. MORTENSEN:  That intimates right there that she's 

in prison, that she's going to be there for 20 years.  That 

intimates a conviction.  There has been no conviction.

Here's again from the podcast.

(Video played in open court.) 

TIM:  And the red flag is well, wait a minute.  

You just told this woman to find as many kids as 

possible and bring them in -- 

MALE:  And pay them the top money?  

TIM:  Aren't you inducing the crime?  Aren't 

you -- isn't -- don't we run the risk here of 

these kids being -- the children being taken 
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(inaudible)?  And the truth is, you know, we've been 

doing this for a very long time, and it even feels 

(inaudible) we have been doing this for a very long 

time, and we're actually not that stupid.  So we    

work -- there's lots of ways to determine -- to 

make sure they're only having kids who were already 

being trafficked.  These people are business people.  

I hate using that term because it almost legitimizes 

them, but they're trying to make money.  So any child 

in their control for selling, just like you would sell 

a product of some kind, you advertise that.  All these 

kids (inaudible) in their cell phones, some -- I've 

seen printouts even of children, here's their age, 

here's their sex acts they perform and so forth.  And 

there would be a lot of ways to ensure that a child 

who hasn't been already taken is not taken.  These 

kids who are stuck in it already.  Already, right?

MALE:  Uh-huh. 

TIM:  So, you know, on the off chance I've never 

seen it happen, Jeff.  We talked about this.

(Video recording stopped.)  

MR. MORTENSEN:  Anyway, again, they're portraying Kely 

Suarez as running this trafficking ring with kids that are being 

trafficked, attempting to -- at least intimate that they're -- 

you know, they're somehow held against their will.  
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We've presented evidence from Ms. Suarez in her 

affidavit -- in her declaration, again attaching court documents 

that show that none of the individuals taken to the island had 

been trafficked before.  None of the individuals taken to the 

island were survivors.  

Pedro, who is portrayed as Simba in the movie, he 

admitted that he's never been trafficked and he's not a human 

trafficking survivor, in his declaration that we submitted to 

the Court.  And everyone after going through all the unnecessary 

trauma of the raid, all of those kids were home by that night.  

This was a fake party that was set up to get good footage that 

they were going to make a documentary called the Abolitionist 

out of.  When that fails, they morphed into trying to make a 

Hollywood movie out of it.  So none of these kids were 

trafficked like the movie portrays.  

I've gone through Pedro Ramirez and his declaration.  

He says on this podcast that he had not been kidnapped, that   

he -- he said he was abused when he was 8 years old by a 

neighbor or an uncle, but that wasn't trafficking.  And the 

first time that he had ever been trafficked was when Ballard and 

the others paid for him to go out to the island for this island 

raid.

There's been an argument that Kely is a public -- Kely 

Suarez is a public figure.  And the reason that that's relevant 

is if she's not a public figure, what we have to provide is 
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prima facie evidence of negligence in publishing the false 

statements.  

If she is a public figure, we have to show actual 

malice.  But again, we believe that we've set forth prima facie 

elements of both.  We don't believe it's fair to Kely that she 

as a humble woman of color who is trying to make her life better 

ends up in prison for 18 months, and then (inaudible) press -- 

not by any of her doing -- and celebrates the day that she gets 

out.  We don't believe that that makes her a public figure.  But 

even if it does, we meet the burden of showing the prima facie 

case of actual malice.  

We've presented again the declaration of Pedro Flores 

where he states that he never knew Kely, had no idea who she 

was.  And then we've submitted Kely Suarez's affidavit saying 

that she didn't -- when Miss Cartagena -- Miss Cartagena isn't 

even a beauty pageant.  She wasn't even one of the five 

finalists.  And we set forth the newspaper ad from that date 

showing the five finalists of Miss Cartagena.  

She never operated a child modeling agency.  She never 

participated in trafficking of children from Honduras or 

anywhere.  And prior to October 11th of 2014 she wasn't well 

known to anybody outside of her family and friends.  

In the Shanley v. Hutchings, which just barely came 

out from the Utah District -- Federal District Court, it sets 

forth the standards of when you call someone a child molester or 
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being participating in human trafficking, and if you can show or 

you can present prima facie evidence that these are not 

allegations that a reasonable person makes without confirming 

the truth of the statement -- and again, we've set forth 

evidence of that.  

We've also set forth evidence of actual malice on 

behalf of the Sound of Freedom and Mr. Ballard's part of it.  

Just the fact of his testimony where he's blatantly lying about 

her and he knows it shows actual malice.  

When it comes to again from the Shanley v. Hutchings 

case says recklessness or malice may be found even where a 

defendant had an honest belief of the truth of his statement -- 

his or her statements, that the defendant's statements are so 

inherently improbable that only a reckless man would put them 

into circulation, or there is obvious reasons to doubt the 

veracity of informant or the accuracy of his reports.  

Again, in this case there was a lot of evidence that 

we've submitted to the Court that Angel -- the Sound of Freedom 

defendants should not have relied on what Tim Ballard was 

telling them, and they should have verified from other sources 

what was actually going on.  

Disney had this movie.  They didn't publish it or 

distribute it.  And again, we want to find out why in discovery, 

but clearly there was something going on here that they should 

not have relied on Tim Ballard and his honesty in reporting what 
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actually had happened.  

We submitted a text that Tim Ballard sent to his 

executive assistant where he said before -- in May before this 

movie was ever distributed.  It says Angel Studios told me so 

many people called them and said why would you partner with Tim 

Ballard?  

We submitted a declaration of Jane Doe.  She's been 

identified by the defendants as Melissa Cannon Johnson where she 

tried to warn Angel Studios back in 2017 -- 2016 or 2017 about 

showing the Abolitionist, which was the documentary that Ballard 

made about this raid.  And she warned them then, she warned the 

Harmon brothers that Tim and his organization were messy and 

that they should be careful.  And that they told her that they 

were and they had heard the same.  

When she found out that Angel Studios was going to 

distribute the Sound of Freedom, she texted the CEO -- the CEO 

of Angel Studios telling her that she had heard that they were 

distributing the Sound of Freedom movie, and Jeff Harmon wanted 

to -- the owner of Angel Studios wanted to have a Zoom meeting 

with her.  

She had the Zoom meeting, and she expressed several 

concerns that Mr. Ballard was a complete fraud, and that OUR was 

a bad organization.  And then we backed that up with texts that 

she sent where she was texting saying to Angel Studios, I'm 

really not sure about releasing the film.  Sounds like you're 
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already moving forward.  I didn't find it to be factual in the 

least, and those pieces that were -- maybe some amounts of truth 

were so exaggerated it is sad to see how it painted Tim as a 

superman.  I think he's a total fraud and misguided.  I've heard 

that there will be accusations soon, possibly from another 

country.  

And then Angel Studios texted back and says I 

understand the concerns.  We've gone very, very deep on the 

allegations.  We are satisfied we can go forward.  Jeff Harmon 

texted her -- Ms. Johnson back when the criminal investigation 

against Mr. Ballard was dropped, showing again that Angel 

Studios was concerned, and they just used an arbitrary line of 

demarcation of whether the criminal investigation against 

Mr. Ballard was dropped by Davis County Attorney without any 

insight as to why or how.  

Again, Melissa has testified that no reasonable movie 

studio would have distributed a movie claiming to be based upon 

a true story about Tim Ballard, knowing what Angel Studios knew 

about Tim Ballard.  

We've presented an affidavit from Celeste Borys that 

shows that Ballard was under investigation by the Davis County 

Attorney's Office and Angel Studios knew it, that there was a 

smear campaign that was being set in motion so that Troy 

Rawlings would drop it, drop the criminal investigation so that 

Sound of Freedom could be distributed, and there were meetings 
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held where Jim Caviezel was there, and the other makers and 

producers of the -- of Sound of Freedom.  

We know that the Sound of Freedom defendants knew that 

Ballard was under criminal investigation.  Angel Studios really 

wanted something out in conjunction with their May 11th 

announcement when they announced that they were going to 

distribute Sound of Freedom.  They said they're very happy with 

it.  Troy Rawlings is on his heels as he thinks he got away with 

just this, but the blast is coming, just as we discussed.  

Again, we've showed that Angel Studios hired a PR firm 

for Mr. Ballard because of all of the issues that were 

surrounding him.  That's Mr. Ferrachi, and he's listed here as a 

PR partner on the movie at the very end under Matthew Ferrachi 

in the second column.

In this Borys' declaration, she verifies that the 

Sound of Freedom defendants knew that OUR and Tim Ballard had 

been under criminal investigation, and that the defendants knew 

that Tim had -- that Mr. Ballard had been fired from OUR for 

sexual misconduct prior to the releasing of the Sound of 

Freedom.  

There's been some claim that the Sound of Freedom 

defendants at least should not be responsible because they 

relied on a CBS news program that came out four days after.   

And in this when it came out, much of it had been pre-shot, and 

so -- and again, you take that and then you couple it with Tim 
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Ballard saying hey, we didn't let anybody know what was going 

on.  We didn't tell the press about this until six months after.  

So he's blatantly lying about the press being involved.  

He had the press ready to go before this ever 

happened.  And again, we believe that discovery will vet that 

out and show even more malice on behalf of Tim Ballard because 

he was -- we believe that he set up the media to report this, 

and the CBS newscast is proof of that.  

(Video played in open court.) 

MALE:  And again, we weren't doing that.  No one 

knew about it.  Media found out later, like months.

MALE:  I'd say almost a year.

MALE:  Later yeah.  And then it broke.

MALE:  Yeah.

MALE:  Because that really was a model.  All of 

the attention and the credit you gave to the local --

MALE:  Oh, yeah.

MALE:  -- law enforcement, and they've got -- 

TV:  This is the CBS evening news with Scott 

Pelley.  

MALE:  Dozens of children were saved from slavery 

when agents rushed in to break up a sex trafficking 

ring.  Last weekend, police broke up a major sex 

trafficking ring in Columbia, which has become a 

destination for tourists looking for sex with boys and 
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girls.  The police had help from an American who went 

undercover to rescue the children, and Elaine Quijano 

met him.  

ELAINE:  Tim Ballard has one mission, track down 

child traffickers.

(Video recording stopped.)  

MR. MORTENSEN:  This was always about Tim Ballard and 

getting publicity for him.  So again, we believe that we've met 

the elements of showing that the Sound of Freedom was about Kely 

Suarez, and they defamed her both in the movie and in the 

publicity for the movie, because it's defamation per se because 

they were calling her a child trafficker.  

You know, we set forth -- the general damages would be 

the remedy under the defamation per se.  But again, in the 

complaint we've set forth that Kely's life was turned upside 

down.  People began calling her names and sending her hate mail 

and shunning her.  

And again, the defamation per se permits recovery of 

general damages naturally and necessarily result from the harm 

done, and that's a jury determination for what those damages 

are.  

Anyway, so what we're left with is Kely Suarez now in 

perpetuity is having to face things like this.

(Video played in open court.)  

FEMALE:  The (inaudible) Tim Ballard has stated 
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that the featured (inaudible) in the movie are all 

drawn from criminals he's encountered in his career, 

including the aforementioned Suarez.

(Video recording stopped.)  

MR. MORTENSEN:  So based upon that, your Honor, we 

submit that we have set forth a prima facie case enough to get 

into discovery and to move forward with this case on all 

defendants.  

There is one last point.  I'm sorry.  As it relates to 

Katherine Ballard, our defamation claim is based upon a 

statement that she issued on October 11, 2023, on behalf of Tim 

Ballard and his wife Katherine.  It says it was nine years ago 

today that 120 women and children were rescued from evil and 

conspiring traffickers on a remote island in Columbia as 

depicted in the hit movie Sound of Freedom.  

So again, Sound of Freedom was intended to show Kely 

Suarez, and it's defamatory to call her an evil and conspiring 

trafficker.  So based upon that, we would submit it to the 

Court.  Thank you, your Honor. 

THE COURT:  Thank you.  

Counsel?  

MR. GUTIERREZ:  Thank you, your Honor.  It's clear to 

me why plaintiff's Counsel wanted the Ballard defendants' motion 

to be heard in conjunction with the SOF defendant's motion.  We 

just heard a majority of Mr. Mortensen's discussion about Tim 
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Ballard.  They clearly want to taint the SOF defendants -- my 

clients -- with what they believe Tim Ballard did or didn't do 

that they think was improper.  

I want to confine my remarks to what's relevant to my 

client's motion, and I respect the Court's instruction about 

what you are most interested in, and I'll address those issues 

as well.  But I want to start out by emphasizing this is a case 

of libel and fiction.  It's a docudrama.  There is abundant case 

law by judges that respect the reasonable viewer's appreciation 

for what a docudrama is and what it is not.  

They are not documentaries.  They do not consist of 

interviews with real persons and their associates.  They in  

fact -- docudramas are reenactments that are based on inspired 

by real-life incidents, and take artistic license, dramatic 

liberties to tell a compelling story.  

You've heard nothing from Mr. Mortensen about the 

docudrama nature of the Sound of Freedom.  You've heard nothing 

about the fact that there was a disclaimer, but it was always 

clear that the movie was based on a true story.  It was not a 

true story.  

It was clear in the disclaimer that while it was based 

on a true story, characters, locations, dialogue, incidents were 

invented.  Characters were invented or composites, and that no 

relation to real persons was intended, other than to be loosely 

based on, inspired by, to take something that was in the news 
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and go in their own direction with it to tell a compelling 

story.

That is critical here.  If you are not allowed to use 

artistic license to tell your story that's loosely based on 

something that had happened, it would have a very deleterious 

impact on the movie industry.  Not every movie is based on 

something, but many, if not most of them, are.  There are very 

few original ideas.  

Now, there has been some new evidence that was shown 

to the Court today that is improper, should not be considered.  

Part of the movie where they claim that the plaintiff's name was 

used on the screen, you don't ambush opposing Counsel at a 

hearing.  You are required to comply with the rules and present 

your evidence in your pleadings.  

Even if that's the case, however, the best they can 

show is that they refer to her by the same last name.  That's 

not enough.  And it wasn't the Giselle character anyway.  

And it's very important to realize that if my clients 

wanted to make a movie about a character that was intended to be 

a portrayal of their client, Kely Suarez, they would have named 

her Kely Suarez.  They named the main protagonist Tim Ballard 

because it was based on his experiences, but artistic license 

clearly they did not use her name.  

They changed her attributes.  They claim that she 

bears a striking resemblance to their client, the actor that 
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played her, Yessica Perryman.  Personally, I don't see the 

resemblance, other than the fact that they're both attractive 

black women.  I think that's where it stops -- starts and stops.

You have the writers themselves, particularly 

Alejandro Monteverde, who is also the director who addressed why 

they cast that actress.  They wanted a composite character who 

exuded attributes of a female antagonist who would be a 

compelling dramatic gimmick for the movie.  

He thought and his cowriter Rod Barr thought that most 

viewers would expect child traffickers to be men, and they 

thought this gave it a different direction that would be 

compelling to an audience.  They wanted a character who exuded 

loyalty, who would demand respect, who had stereotypical beauty 

pageant looks, and they found a character in the actors they 

portrayed.  And again, they did not use her name for a reason.  

They did not want the public to believe that in fact she was 

intended to be a depiction of their client, their young client.

Going back to my comment about libel and fiction, it's 

important because I'm going now to the actual malice issue.  You 

asked why actual malice is the standard at this particular 

juncture.  And the reason is very simple.  It's required by the 

First Amendment.  It's the New York Times v. Sullivan seminal 

case that establishes that in an action brought by a public 

figure on a defamation case, they must prove actual malice by 

clear and convincing evidence.  It does not matter at what stage 
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and what form the pleading is brought.  It's required by the 

actual -- by the First Amendment.  

And there's a Utah case, Wayment v. Clear Channel 

Broadcasting, 2005 UT 25, that quotes New York Times vs. 

Sullivan for that same principle, that a public figure moving on 

a defamation claim must prove actual malice by clear and 

convincing evidence.  It's required by the First Amendment.  

It's really that simple.  

We've heard a lot of discussion about the Angel 

Studios web page.  They don't authenticate it.  They attach what 

they claim is a screenshot.  Where is the declaration attesting 

to the authenticity?  Where is it from?  When was it taken?  All 

that's missing.  That is not admissible evidence.  

And even on a prima facie case where that's what 

you're attempting to prove, you need evidence that's admissible.  

You don't just say A, B, and C without admissible evidence to 

support it and expect it to carry the day for you.  That is not 

how it's done.  

Going to the issue of public figure status, you don't 

hear anything about the plaintiff's real life past, what in fact 

she admits to doing.  She admits that she knowingly went to an 

island with under age children knowing that they were going to 

be sexually exploited.  There's a video of her -- they don't 

dispute this -- showing her laughing, telling the people at the 

bed she's sitting on to be delicate, and a discussion about the 

Bates #001858



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

type of sex that the pedophiles want to have with these minors.

She's claiming the depiction is false.  It needs to be 

materially false.  What does that mean?  It means that a viewer 

has to think less of her based on what they claimed the movie 

portrayed her as than what the actual truth is, that they would 

think better of her because she only willingly went to a party, 

agreed to sell herself for money to someone who thought she was 

a minor, went on about with other children -- other minors -- 

knowing that they were going to be sexually exploited.  

She was an ambassador in her local neighborhood.  She 

wanted to be -- in published reports she is quoted as saying she 

wanted to be the Naomi Campbell of Cartagena.  She was 

respected.  She used her popularity to make a name for herself.  

She appeared in videos, and she wanted to be a big star.  

When she ran for ambassador of her neighborhood, there 

is some quibble about whether or not it's a beauty pageant.  

That's really not terribly relevant.  When she was interviewed, 

she told the judges that she was concerned about at-risk youth 

in her community.  Really?  How does that square with what you 

admit in your declaration you did?  It doesn't add up.  

She in fact is a limited purpose public figure.  As a 

result, she must demonstrate actual malice.  Because this is a 

libel and fiction case, the actual malice inquiry is a little 

different.  They need to demonstrate -- the plaintiff's need to 

demonstrate that my clients, the SOF defendants, intended for 
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the public to believe that the Katy Giselle character was a 

depiction of fact about their client, plaintiff Kely Moya.  They 

can't do that.  

It's a docudrama, different character name, a 

disclaimer, and it really does require that we respect 

reasonable viewers who know the difference between a documentary 

and a docudrama.  

Case law requires that we respect the distinction 

between the two.  It requires that we respect the use of a 

disclaimer.  It requires that we respect the presence of words, 

like based on, inspired by, as opposed to this is a true story.

They do cite some cases that try -- in their briefing 

they claim defeat our argument that the case is not entitled to 

be dismissed because the docudrama nature isn't enough.  

Their cases are very distinguishable.  In their cases, 

the plaintiff's actual names were used.  That's a different 

situation than what we have here.  Their plaintiff's name, their 

client's name was not used.  

In one of those two cases, it was described as 100 

percent truth, the real story.  That's not how the Sound of 

Freedom was ever advertised.  

Going back to the web page issue as to Angel Studios, 

even if they had been able to authenticate that, again it says 

it's loosely inspired by the plaintiff.  They don't say it's 

intended to be her.  
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People that actually knew the plaintiff would know 

that there are differences between her and the Katy Giselle 

character.  They would know this can't be her because they're 

claiming she was never a beauty queen.  Oh, then it can't be 

her.  

Oddly, they claim that it's defamatory because they 

describe her as being wealthy and popular.  That's not 

defamatory.  My point being their cases do not demonstrate 

anything other than the fact that a docudrama with a disclaimer 

with different character's names that don't match names of 

real-life persons are entitled to First Amendment protection and 

do not -- they don't satisfy the other concerning element that 

is essential as one of the core elements of a defamation claim.

And even if Angel Studios was determined with 

admissible evidence, which they don't have, to have published 

some statement for some period of time making an attribution 

between the two, between Katy Giselle and the plaintiff, that's 

not something that is attributable to any of the other SOF 

defendants.  

And as if more importantly, all the evidence your 

Honor heard about Tim Ballard is entirely irrelevant to this 

motion.  The declarations they provided of Celeste Borys and 

Jane Doe, again irrelevant.  

It doesn't matter if the SOF defendants knew that 

Mr. Ballard was under criminal investigation.  Who cares?  What 
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does that have to do with whether or not my client thought that 

a reasonable viewer would believe that Katy Giselle was intended 

to be a depiction of fact -- a statement of fact about their 

client, Kely Moya?  There's a complete disconnect.  They may 

claim it's relevant to other defendant's UPEPA motions.  It's 

just not relevant to my client's motion, your Honor.  

If your Honor has other questions, I'm happy to 

address them, but I do think it's important that we make a clear 

distinction between evidence that's relevant to my client's 

motion and evidence and arguments.  The motions, I respectfully 

disagree, that the two motions are identical, they're not.  

There are different allegations against my clients, different 

evidence of what my clients did and what they didn't do compared 

to Mr. Ballard and Katherine Ballard.  

So the two cases deserve different, separate, and 

independent consideration.  Unless the Court has -- well, let me 

address one other thing.  What the plaintiffs conveniently do is 

pretend that my clients relied exclusively on Tim Ballard.  

Well, the two (inaudible) did meet with him.  They determined 

that what he had to say would make for interesting fodder, gave 

them ideas.  

They changed direction from a fictional story about 

child trafficking to one that was loosely based on what he told 

them, but you have Rod Barr in his declaration saying Tim 

Ballard shared with us details that were so disturbing that they 
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could not possibly make a movie based on what actually happened 

as told by Tim Ballard.  

It wouldn't be an R-rated movie.  It would be very 

hard for an audience to watch that kind of a movie.  It's 

important Alejandro Monteverde in his declaration says the movie 

was a piece of fiction telling the ugly truth, the ugly truth 

being child trafficking.  

The fact that it was based on Tim Ballard's undercover 

work doesn't affect my client's right to be dismissed from the 

case in the context of a docudrama with a disclaimer, a 

different character's name, and reliance upon sources other than 

Tim Ballard.  

Numerous news reports corroborated the statement of 

fact that in fact Ms. Moya was arrested.  She spent 18 months in 

prison.  There's no evidence that my clients had any reason to 

believe that any of those scores of articles were false.  They 

supported what Tim Ballard said.  Everything is (inaudible).

The case law supports reliance on reputable sources is 

demonstrating a lack of actual malice.  That's what this case is 

as well, your Honor.  Unless you have further questions?  

THE COURT:  Yeah.  The case is similar in the sense 

that both of you are relying on the statute -- 

MR. GUTIERREZ:  Yes, your Honor. 

THE COURT:  -- to be dismissed.  I get that.  I didn't 

intend to say or mean that factual situations between 
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Mr. Ballard and your clients are the same, because they're not.  

I understand that.  

I want to go back to your standard of clear and 

convincing evidence.  As you know, motions to dismiss have a 

certain standard in implication the factual pleadings being 

interpreted in the light of the plaintiff, et cetera.  The 

motion for standard -- motion for summary judgment has a 

different standard.  And nobody is disputing that clear and 

convincing evidence is needed to be proven against a public 

figure.  

But I am still not connecting how you're basing that 

high level of clear and convincing standard is applicable in 

this motion to dismiss.  I didn't see it in the statute.  I 

don't know where you're making that connection.  Can you help me 

there?  

MR. GUTIERREZ:  Sure, your Honor.  The very purpose of 

UPEPA is to give expedited relief to defendants who are sued for 

exercising the right of free speech on a matter of public 

concern.  

If the plaintiff makes a prima facie case, the 

defendant is still entitled to be dismissed if they fail to show 

under either Rule 12(b)(6) standard or summary judgment that 

there is no material issue of fact here.  

And a motion for summary judgment, there's no question 

that the clear and convincing evidence standard would apply, 
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even in a motion to dismiss 12(b)(6) it would apply given the 

defense that's used here.  I mean it's First Amendment is the 

connector here, your Honor.  First Amendment free-speech, there 

were scores of frivolous lawsuits brought against usually land 

developers who would sue protesters for objecting to their 

planned development, and they would sue these protesters for 

defamation.  They were frivolous lawsuits, but they had the 

tendency to either bankrupt the defendants or dis-incentivize 

them to protest in the future.

The courts came together and now more states than not 

have the statute that requires we respect the First Amendment in 

that context, and when the First Amendment applies, and there's 

a public figure, it's actual malice, and actual malice has never 

had anything other than a clear and convincing evidence 

standard.  

The summary judgment standard applies in a UPEPA 

context.  They put forth the evidence demonstrating why Ms. Moya 

is a limited purpose public figure.  We put forth the evidence 

why the plaintiffs cannot demonstrate actual malice as to either 

the issue of whether or not the Katy Giselle character was 

intended to be a publication of fact about plaintiff Kely Moya 

or as to whether or not they believed that she had in fact been 

arrested.  She had been.  There's no doubt about that.  

So there have been -- I've had the privilege of 

defending dozens -- I hope I'm not exaggerating -- many, many, 
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many anti-SLAPP cases.  Every case involving a public figure 

requires that actual malice be demonstrated on that motion at 

the very outset.  It's not an open question, your Honor. 

THE COURT:  I mean argument and research showed that 

the statute has really only been adopted by four states. 

MR. GUTIERREZ:  UPEPA is based on recognition by more 

and more states that the anti-SLAPP statute that has been in 

dozens of states for years needs to be expanded across the 

country.  So while there are fewer states that have the actual 

UPEPA motion, they're all based on California, primarily, 

California's strong anti-SLAPP statute that has been on the 

books for many, many years now.  

The commentary to Utah's UPEPA statute makes clear 

that they look to California for guidance.  They're not running 

away from California's statute.  They're realizing we need to 

look to California.  They've had this on the books for many 

years.  They provide the instruction in these contexts. 

THE COURT:  Thank you. 

MR. MORTENSEN:  Can I respond first so that I don't 

get -- 

THE COURT:  Sure. 

MR. MORTENSEN:  -- discombobulated?

THE COURT:  And that's easier for you. 

MR. MORTENSEN:  Yes.  First of all, I just want to 

point out I didn't ambush anybody.  That was taken from -- that 

Bates #001866



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

first clip was taken from -- or the clip of Katy Juarez was 

taken from the exhibit that the Sound of Freedom defendants 

submitted.  I just clipped that part out.  

I believe defense Counsel said that the actual malice 

standard requires that Sound of Freedom -- that the required -- 

requires that the Sound of Freedom defendants intended for the 

public to believe that it was a portrayal of Kely Suarez.  They 

made all sorts of efforts to have the public try to believe that 

this -- that this Giselle was based upon Kely Suarez.  They went 

on a tour.  

And one of the things that we do need to discover 

that's become apparent here is Tim Ballard was acting on behalf 

of the Sound of Freedom defendants.  I mean there's posters in 

the background, there is the movie promotional things.  The 

Sound of Freedom defendants want to run from Tim Ballard, but 

they sure used him to promote their movie that made $250 million 

worldwide on this.  

So I don't think that they are allowed, or at least 

with the clips that we've shown today, there's clearly issues of 

fact as to whether or not Tim Ballard was an agent of Sound of 

Freedom.  

We haven't seen any of the contracts.  I'm sure 

there's promotional contracts where Tim Ballard is getting paid 

to go across the world and promote this movie.  We know that   

his -- that at least his travel was paid for by Angel Studios.  
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Angel Studios had paid for the attorney general to travel to 

make it more credible.  There are several issues that we do need 

discovery on, but again, the issue for today is have we 

presented a prima facie case, and we believe that we have.  

I just refer you back to Mr. -- the C -- the owner of 

Angel Studios, that he said he did a deep dive in that text.  So 

again, we've shown evidence that they -- if they did a deep 

dive, they would have discovered this.  

And I would just -- again, I would just point out that 

Kely Suarez, she's not a gimmick.  To make a movie -- you know, 

the -- the attitude is it's okay to make a movie about a poor 

black woman in Cartagena, Columbia because nothing's ever going 

to happen.  

In this case, it really has tremendously impacted her, 

and we believe that we have presented a prima facie case of 

defamation against the Sound of Freedom defendants, and that 

they're not entitled to run from Tim Ballard.  Thank you.

THE COURT:  Thank you.   

MR. EISENHUT:  Thank you, your Honor.  As I indicated 

earlier, I represent Tim Ballard and Katherine Ballard.  And as 

Counsel has suggested, indeed our motion is significantly 

different than the other motion other than the similarities that 

you have already identified.  

And what blatantly stands out from our perspective in 

our motion, your Honor, is the analysis that the Court goes 
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through for this question of whether or not a prima facie case 

has been made out as against either Tim Ballard or Katherine 

Ballard is what is in the pleadings.  

So Mr. Gutierrez indicated he's handled lots of these 

anti-SLAPP or UPEPA motions.  I have practiced both in 

California and in Utah and have had a lot of the California 

UPEPA -- it's not UPEPA there, but it's anti-SLAPP.  

Nonetheless, and as Mr. Gutierrez indicated, the UPEPA is based 

largely on the California law.  

And we have cases in our pleadings, and I can share 

them with you now, but the first thing is what is actually in 

the complaint against Mr. Ballard or against Mrs. Ballard.  And 

from there, is there evidence supporting a prima facie case 

against them based only and solely on those allegations.  

Now, we made our motion based specifically on the 

exact allegations that were in the complaint against 

Mr. Ballard.  And Mrs. Ballard was identified only in one, and 

plaintiff's Counsel identified for the Court what that one was.  

It's a --  

THE COURT:  A statement that was made. 

MR. EISENHUT:  Yeah, a joint statement.  In their 

opposition, as I read it, at least, I understood that they were 

backing away from that and the other bases that they claimed in 

their complaint and saying well, that statement, although it was 

defamatory, it's not what our case is based on.  That's what I 
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understood their opposition to say, but nonetheless, I'll 

address it assuming they're still standing by that as a proposed 

basis for defamation.  

So let's start there, and then I'll get into what 

isn't in the complaint, which is important.  So as far as the 

Spear Fund joint statement, it's a statement that says nothing 

whatsoever about the plaintiff.  It -- and what it says is 

undisputedly true.  

It says that 10 years ago back in 2014, there was a 

raid in which children were rescued and in which traffickers 

were arrested.  That is absolutely true.  That was announced at 

the time by the Department of Homeland Security, by ICE.  That's 

in our evidence.  

It was followed up by law enforcement, who believed 

there was probable cause, who then turned it over to 

prosecutors, and prosecutors then prosecuted, and in fact     

put some of those traffickers -- now, apparently, including   

Ms. Suarez -- in jail.  But the statement itself has nothing 

specifically to do with Ms. Suarez or with any particular 

victim.  It just says that that incident occurred, and it 

absolutely did.  

So there's nothing about it that identifies         

Ms. Suarez.  There's nothing about it that is untrue that could 

possibly be defamatory of Ms. Suarez, and you can't twist it 

into a statement about her by saying well, it references Sound 
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of Freedom, and somehow Sound of Freedom somehow twists into 

referencing Ms. Suarez.  That's just -- it doesn't work for 

purposes of this motion.  

Backing up for a second, and Mr. Gutierrez touched on 

this, the whole purpose of this statutory scheme and the reason 

why Utah and other states have come on board with it is it is 

important that citizens in the United States be able to exercise 

their free speech rights.  It is important that Mr. Ballard and 

Mrs. Ballard and any other defendant in this case can always 

freely speak their mind when they want to.  

Now, if they fit within the narrow definitions of 

doing something wrong vis-à-vis defamation, okay, fine, but the 

case law says because lawsuits against public participation 

against free speech and other forms of public participation are 

concerning, and they impact the defendants' constitutional 

rights, and they may bankrupt the defendants before they can 

actually defend those constitutional rights, we're going to give 

the defendants an opportunity up front to say hey, plaintiff, 

you better make sure you plead your complaint accurately and 

clearly and concisely.  

They've had two chances in this case, knowing that 

these motions were coming.  And we're on our first amended 

complaint with them.  They knew the motions were coming and they 

pleaded them as they chose to plead them.  

The case law is clear that the plaintiffs are the 
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masters of their own complaint.  We cited the Utah Stream Access 

Coalition case.  We cited the Barton Woods case, and others that 

say you define your own complaint.  

And now the UPEPA says once we bring our motion, your 

complaint and everything else in the case is frozen in time.  So 

you can't now in your opposition attempt to in essence amend or 

attempt to in essence defend a different case that you wish you 

had brought.  You have to only present a prima facie case of the 

actual case you brought.  

And so in their opposition, as I understand it, 

plaintiffs say no, we're actually not suing Mr. Ballard because 

of testimony he gave down in Columbia, as they have to 

acknowledge, because you can't sue for that.  They have it in 

their complaint, and so we put it in our motion.  We said that's 

ridiculous.  It's absolutely privileged.  It's immune from a 

defamation claim.  

And they said well, we're not suing him for his social 

media posts.  There was a picture, apparently, of him in the 

courtroom that said nothing about anybody.  They said those are 

just for background.  

And they said even though the joint statement we think 

was defamatory, that was just for background too.  What we're 

really suing for is statements that Mr. and allegedly 

Mrs. Ballard made in connection with promotion and marketing of 

Sound of Freedom.  That's what they say in their opposition.
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Now, when they say that in their opposition, which 

paragraphs of their complaint did they cite to?  Nothing.  I 

have scoured in preparing the reply and preparing to address 

your Honor today the 72 page 384 paragraph complaint, which is 

rife with many, many, many factual allegations, many conclusory 

allegations, many legal assertions.  There is not one allegation 

that could be twisted or turned or construed into their suing 

Mr. Ballard because of statements he made in connection with 

Sound of Freedom promotional marketing.  Not one.  

If they're suing another defendant for that, that's 

between them and another defendant.  Mr. Ballard has not been 

sued for that.  They don't cite a single paragraph where they 

allege that.  And by the way, they don't ever allege that 

Mr. Ballard is the alter ego of Sound of Freedom.  I heard them 

argue that he was speaking on their behalf.  That's up to them 

to argue as between them and Sound of Freedom defendants, but 

certainly allegations they made against Sound of Freedom have 

nothing to do with allegations against Mr. Ballard.  

So they're left with their opposition arguing that 

Mr. Ballard is liable because of these clips that they showed 

when there is no allegation whatsoever in their complaint which 

is now frozen in time alleging that he is liable for that.  And 

therefore, we had no opportunity to bring our motion, which is 

allowed to be brought at the outset, to address those assertions 

which are brand-new now against him in their opposition.  Those 
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are no -- those are not valid allegations against him.  They are 

not in the complaint.  If I can get a sip real quick.  

And in order to -- if they want to try and argue that 

somehow someway they could twist five or six or 10 or 20 

paragraphs into somehow they alleged this against Mr. Ballard, 

which I tried.  I couldn't find any paragraphs that could be 

twisted into that.  But to the extent they were to argue that, 

they also have a wrong statement of the law in their opposition 

in which they say it's just notice pleading state.  

Well, that's true, in general.  But it is absolutely 

not true as to a defamation claim.  Again, defamation infringes 

on somebody's free speech rights, and it needs to be pled with 

specificity.  It needs -- the Williams v. State Farm case that 

we cite says you have to set forth the actual language 

complained of in words or words to that effect.  

And then they are quoting from Bennett v. Smith, which 

is another Utah case, which says it is almost axiomatic that in 

defamation cases, a certain degree of specificity is an 

essential in pleadings.  That the language complained of must be 

set forth in words or words to that effect, and that the 

defendant should not be required to resort to the ofttimes 

expensive discovery process to drag from a litigant what he 

really intends to do to his adversary by a vehicle shrouded in 

mystery.  So that is the quote from Bennett v. Smith.  

And then also we cited Zoumadakis, I believe, is the 
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name, another Utah case where it contains nothing more than 

general conclusory allegations of defamation, the complaint must 

be dismissed.  

So again, to the extent they're going to stand up here 

and try and twist and turn and say yeah, somewhere, somehow 

vaguely in that complaint Mr. Ballard is accused of doing what 

these clips show, and that he is liable for defamation for those 

clips, they can't do it.  It's not in the complaint anywhere, 

and they are the masters of their own complaint, their second 

one now, and they have to live and die by what they mastered, 

including, as the cases that we've cited and quoted in our 

papers, including if they have given up rights to pursue those.

To the extent the Court were to look at those clips 

with the concern about whether or not Mr. Ballard committed some 

form of defamation, again there's no basis to go there because 

we don't have a complaint that puts us there.  

But if we did, there is not a single shred of attempt 

to authenticate any of those clips.  And why is that important?  

First of all, we don't know when they were made.  The defamation 

statute has a one year limitations period.  They have to have 

been made within the statute of limitations.  

They made no attempt to put any date on them or 

anything authenticating, you know, what these are, where they're 

from, who said them.  And even if they found them published on 

the internet somewhere, they have to find when was it first 
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published, because it's the first date of the publication that 

would count as to statute of limitations.  So they've done none 

of that work, and made no attempt to do it.  

And they also for the Spanish-speaking ones made no 

attempt to have any certified translation to actually put into a 

usable form in this court as to what the English words are 

officially when they're spoken in Spanish.  So for those 

reasons, none of those clips are relevant because they don't 

address anything that Mr. Ballard has been accused of doing.

And as to the one potentially remaining actual 

allegation in the complaint, this joint statement by the Spear 

Fund, it can't possibly be a basis of defamation because it has 

nothing specifically to do with anybody other than an actual 

event that actually did occur 10 years ago.  

As far as actual malice, I did want to just address 

that briefly, because your Honor has asked about it.  And if it 

becomes a crutch issue, I would suggest that you may want a 

little more briefing on it, but I'm familiar with what the rule 

is, just so I can put it in context.  

You're asking about how can I possibly sit here today 

and have to find clear and convincing evidence of malice?  In my 

understanding, and again, I can't cite you to a specific case, 

so I'll just tell you my understanding, and then if it makes a 

difference, we can submit authorities afterwards, but is that 

you do it from the prism of in essence a summary judgment 
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standard where you say okay, has there been enough evidence 

presented that a jury, based on admissible evidence before me 

today, could reasonably find by clear and convincing evidence 

that the actual malice standard has been met.  

And in this case, there is almost no way that a 

reasonable jury could find by clear and convincing evidence 

actual malice for at least two fairly obvious reasons.  One is 

we have the government, the Department of Homeland Security -- 

ICE -- who themselves announced publicly that these things 

happened, that there was a raid, that there were traffickers 

arrested, and specifically in their announcement that one of 

those traffickers arrested was Ms. Suarez.  

So they identified her.  Nobody in this courtroom 

identified her.  They identified her.  And it's been a public 

proceeding that she's being prosecuted for trafficking those 

children.  To this day she is still being prosecuted.  So 

clearly, any defendant in this case could have said 100 percent 

accurately almost exactly what they have said.  Ms. Suarez is a 

trafficker, according to the Department of Homeland Security.  

Ms. Suarez is a trafficker, according to the prosecutors in 

Columbia.  

So but for those missing words, it would be the same 

exact thing.  And as plaintiffs themselves said, it has to be 

false in a way that matters.  It's not false in a way that 

matters if we -- we could have been saying all along -- any 
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defendant in this courtroom could have been saying all along 

exactly what Department of Homeland Security said, exactly what 

the prosecutors were saying, exactly what she's being prosecuted 

for.  

And so if they have said those same things in 

different words, it can't be false in any way that matters.  And 

as Mr. Gutierrez pointed out, Ms. Suarez has already admitted 

that much of what has been portrayed about her is actually true.  

She actually was there to participate in activities involving 

underaged people being subjected to sex acts by adult men.  I 

don't have anything further, unless you have questions, your 

Honor. 

THE COURT:  No.  Thank you. 

MR. EISENHUT:  Thank you.  

THE COURT:  Counsel?  

MR. MORTENSEN:  Your Honor, this was -- Mr. Ballard 

and Mrs. Ballard's motion was -- it was entitled special motion 

under UPEPA.  

Under UPEPA, when they file a motion to dismiss, if 

you look at Rule 78B-25-107(1)(c)(i) it says in the ruling on a 

motion under Section 78B-25-103, the court shall dismiss without 

prejudice a cause of action -- a part of a cause of action if a 

moving party establishes under Section 78-25 that this chapter 

applies.  

It says the responding party fails to establish under 
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Section 78B-25-102 that this chapter does not apply, and then it 

says either the responding party fails to establish prima facie 

case as to each essential element of the cause of action.  

We believe that it is prop -- that we are entitled to 

go outside the pleadings at this juncture.  And that's 

contemplated in 78-25-106 where it says in a ruling on a   

motion -- on a motion under Section 78B-25-103, the court shall 

consider the pleadings, the motion, any reply or response to the 

motion, and any evidence that could be considered in ruling on a 

motion for summary judgment under Utah Rules of Civil Procedure 

56, while giving the responding party all of the inferences 

under Utah Rules of Civil Procedure Rule 12(b)(6).  So not only 

do we get -- are we entitled to present evidence, but we get all 

of the inferences under Rule 12(b)(6).  

There's been some comment that we haven't 

authenticated these statements.  Again, it's a little bit 

troubling because we filed a motion to do discovery to 

authenticate.  They opposed it, and now here we are.  We 

presented a prima facie case.  Now we should be entitled to go 

and authenticate these documents so that we can present them to 

a jury.  

Also, one of the issues that has come up is the ICE 

releasing that statement.  We believe that discovery is going to 

show that Tim Ballard was responsible for that.  I mean he had 

CBS already lined up.  
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The agent that he was working with -- and this is in 

our pleadings, in our briefing -- the agent that he was working 

with has been convicted of corruption and is on the lam.

Clearly, we believe we're going to be able to show 

that these media releases were part of -- were part of the plan 

from Tim Ballard from the beginning.  On that, we would submit 

that the motion should be denied and we should proceed into 

discovery.

THE COURT:  Thank you.   

MR. EISENHUT:  May I briefly respond?  

THE COURT:  Sure. 

MR. EISENHUT:  Thank you.  I just point out that I -- 

as far as I understand, they're admitting that what they're 

arguing as far as prima facie evidence is outside the pleadings, 

and is not in their complaint, and indeed they have to because 

it is true.  

I just want to make sure the Court is clear that the 

statutes that accessory language that was just read does not 

contradict what the cases say.  This is from the Utah Stream 

Access Coalition case.  A tenant of our judicial system, a 

tenant rooted in a core premise of our adversary system under 

which parties plead and judges judge is that plaintiffs are the 

masters of their complaint.  Courts lack the power to 

second-guess a party's pleading choices, and may not reinstate 

rights that are forfeited because of those choices.  Claims must 
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be restricted to the grounds set forth in the complaint.  That's 

from the Barton Woods Homeowner Association case.  

And then UPEPA in the 104 section, so it's 

75B-24-104(1)(a) says that everything is frozen in time once 

this motion is made.  Even though the Court would consider 

evidence as is true, it's -- and can give inferences to evidence 

as to whether or not it meets the appropriate standards or could 

meet the appropriate standards for a jury ultimately, it still 

has to do so within the confines of what was alleged in the 

complaint, not some imaginary reformation of the complaint, 

which is clearly barred by the UPEPA anti-SLAPP statute.  Thank 

you.   

THE COURT:  Okay.  Anything else?  

MR. MORTENSEN:  No, your Honor.  

THE COURT:  Thank you, everyone.  I appreciate it.  

We'll go ahead and go in recess.  Obviously, I've got to give 

you something in writing.  I have to read the briefing on this 

last motion that we just heard argued today.  So thank you, and 

we'll go ahead and be in recess. 

MR. MORTENSEN:  Thank you, your Honor. 

MR. GUTIERREZ:  Thank you, your Honor. 

MR. EISENHUT:  Thank you, your Honor.

(Proceedings concluded at 1:15:12.)  
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Brennan H. Moss (10267) 
ARMSTRONG TEASDALE LLP 
222 South Main Street, Ste. 1830 
Salt Lake City, Utah 84101 
Telephone: (801) 401-1600 
Email: bmoss@atllp.com 
  
Thomas H. Bienert, Jr. (Cal. Bar No. 135311, Tn. Bar No. 040002)* 
Whitney Z. Bernstein (Cal. Bar No. 304917)* 
Alexis Paschedag Federico (Cal. Bar. No. 313392)* 
BIENERT KATZMAN LITTRELL WILLIAMS LLP 
903 Calle Amanecer, Suite 350 
San Clemente, CA 92673-6253 
Telephone: (949) 369-3700 
Facsimile: (949) 369-3701 
tbienert@bklwlaw.com 
* Pro Hac Vice to be filed  

Attorneys for Defendants Timothy Ballard and Katherine Ballard 
 
 

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 

 
 

KELY JOHANA SUAREZ MOYA, an 
individual; and LUZ MIRIAM MOYA 
SOLANO, 

 
Plaintiffs,  
 

vs. 
 

TIMOTHY BALLARD, an individual; 
KATHERINE BALLARD, an individual; et 
al.,  

 
Defendants.  
 

 
 

TIMOTHY BALLARD’S SPECIAL 
MOTION FOR EXPEDITED RELIEF TO 

DISMISS THE FIRST AMENDED 
COMPLAINT UNDER UTAH’S 

UNIFORM PUBLIC EXPRESSION 
PROTECTION ACT (“UPEPA”) CODE 
§ 78B-25-101, ET SEQ. AND REQUEST 

FOR HEARING 
 

Case No.: 240901556 
 

Judge Robert Faust 
 

 

This motion requires you 
to respond. Please see the 
Notice to Responding 
Party. 
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MOTION AND MEMORANDUM OF POINTS AND AUTHORITIES 

Defendant Tim Ballard (“Mr. Ballard”) moves pursuant to Utah’s anti-SLAPP law, known 

as the Uniform Public Expression Protection Act, Utah Code Ann. § 78B-25-101, et seq. 

(“UPEPA”) for dismissal of Plaintiffs’ (Kely Johana Suarez Moya (“Kely”) and Luz Miriam Kely 

Solano (“Solano”)) First Amended Complaint (“FAC”) with prejudice. Mr. Ballard also moves for 

his attorneys’ fees, costs, and expenses related to this motion. Id. § 78B-25-110. Mr. Ballard further 

requests an expedited hearing within sixty (60) days as required under UPEPA, § 78B-25-101. 

INTRODUCTION 

On October 13, 2014, the U.S. Immigration and Customs Enforcement Agency publicly 

announced: “An international undercover law enforcement operation culminated Saturday with the 

arrests of 12 individuals involved in sex trafficking and the rescue of 55 sex trafficking victims, all 

minors.” See T. Ballard Decl., ¶ 4, Ex. A (“ICE Press Release”). “Victims were as young as 11 

years old.” Id. The announcement confirms Plaintiff Kely was one of the arrestees, and that she 

and others “face charges for human trafficking of minors, pimping and pandering.” Id. Importantly, 

the announcement further recites as follows:  

“It’s unconscionable that people engage in the sexual trafficking of innocent 
children,” said HSI Colombia Attaché Luis Sierra. “Through this successful 
bilateral operation, the U.S. and Colombia are sending a clear message that we will 
go to any length to identify and catch the monsters that exploit our vulnerable 
children.” 

Id. Mr. Ballard participated in that operation. (E.g., FAC ¶¶ 114, 118-131, 145-46, 148). Plaintiff 

Kely, an adult, admits: she “got on the small boat” to go to the party where the arrests occurred, 

with children as young as 13 (whom disingenuously she refers to as “young adults”) (FAC ¶ 152); 

she was present with the children at the party when the raid occurred (FAC ¶¶ 178-79); she attended 

multiple pre-party planning meetings (FAC ¶¶ 145, 148-149); and at one of these meetings, Kely 

asked undercover agents posing as sex tourists to “be delicate with” a young girl (FAC ¶ 151). 

While Kely attempts to re-cast what she was doing at those meetings (purportedly merely offering 

herself for prostitution and not trafficking kids (FAC ¶ 143)), her “be delicate” statement is 
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captured on video and is damning: it clearly shows her laughing along with other traffickers, telling 

the undercover agents to be “delicate” when having sex with the little girls. T. Ballard Decl., ¶ 9.  

Kely’s 2014 arrest, incarceration, and prosecution has been widely publicized by various news 

agencies. FAC ¶42.  

In the FAC, Kely and her mother, Plaintiff Solano, have sued Tim Ballard for defamation 

and related causes of action. Although Plaintiffs use 378 numbered paragraphs to make false, 

salacious, and wholly irrelevant allegations involving Mr. Ballard, ultimately, their claims against 

Mr. Ballard are based on the following inactionable conduct:  

1. Mr. Ballard’s in-court testimony against Plaintiff Kely (which is privileged and subject 

to absolute immunity) (FAC, ¶ 80);  

2. A photo of Mr. Ballard at Kely’s trial he allegedly posted on social media that does not 

show or mention Plaintiff Kely (FAC ¶ 81);  

3. Mr. Ballard was somehow responsible for her alleged portrayal in Sound of Freedom 

(SOF) which defamed her by portraying her as a sex trafficker (see, e.g., FAC ¶ 314); 

4. Mr. Ballard’s 2023 joint statement (the “Spear Fund Joint Statement”)—made almost 

a decade after Kely’s arrest for child sex trafficking—that mentions children rescued 

from “evil and conspiring traffickers” but does not name Kely (FAC ¶ 322). 

The UPEPA protects against meritless, strategic lawsuits against public participation 

(“SLAPP”) like this one designed to dissuade citizens from speaking on matters of public concern. 

As more thoroughly discussed below, Plaintiffs’ claims are meritless SLAPPs which must be 

dismissed with prejudice, and costs and fees awarded, pursuant to the UPEPA.  

ARGUMENT 

I. Utah’s UPEPA is a newly enacted and broadly constructed anti-SLAPP statute. 

On May 3, 2023, the Utah Legislature formally adopted the UPEPA, via Utah Code § 78B-

25-101 et seq. It is to “be broadly construed and applied to protect the exercise of the right of 

freedom of speech . . . .” Id. § 78B-25-111. UPEPA requires a three-step process. First, once the 
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moving party establishes that UPEPA applies to the action, the responding party must establish a 

statutory exception applies. See Utah Code §§ 78B-25-102(2)-(3), 107(1)(a)-(b). Second, if a 

statutory exception does not apply, the responding party must “establish a prima facie case as to 

each essential element of the cause of action.” See Utah Code §§ 78B-25-107(1)(c)(i). To do so, 

the responding party must provide evidence that, if taken as true, would sustain a judgment in favor 

of the responding party. See National Conference of Commissioners on Uniform State Laws, 

Uniform Public Expression Protection Act, October 2, 2020 Report, “Uniform Public Expression 

Protection Act,” attached as Ex. A to Moss Decl. (hereafter “UPEPA Report”), § 7, Cmt. 4. If the 

responding party fails to meet its burden, the court must dismiss the respective causes of action 

with prejudice. Utah Code §§ 78B-25-107(1)(i); see also Dimension Townhouses, 2024 WL 

226768, at *5. Third, if the responding party meets its burden, the burden shifts back to the moving 

party to establish the claim is not legally viable—i.e., responding party has failed to state a cause 

of action or the moving party is entitled to judgment as a matter of law. Utah Code §§ 78B-25-

107(1)(ii); see also UPEPA Report § 7, Cmt. 5. 

II. Utah’s UPEPA applies to all claims against Mr. Ballard. 

Mr. Ballard easily meets his initial burden of showing that the UPEPA applies. The UPEPA 

“applies to a cause of action asserted against a person based on the person’s. . . exercise of the right 

of freedom of the speech . . . on a matter of public concern.” See Utah Code § 78B-25-102(2)(c). 

Mr. Ballard need not prove that Plaintiffs have violated his constitutional rights or that his 

statements were protected by the First Amendment—only that Plaintiffs’ suit arises from Mr. 

Ballard’s exercise of free speech rights on a matter of public concern. See Mullen v. Meredith 

Corp., 271 Or. App. 698, 705–06 (2015); UPEPA Report § 7, Cmt. 2. Plaintiffs’ claims against 

Mr. Ballard are based entirely on alleged conduct protected by the UPEPA.  

A matter is of “public concern” when it can “be fairly considered as relating to any matter 

of political, social, or other concern to the community,” or “is a subject of legitimate news interest; 

that is, a subject of general interest and of value and concern to the public.” Snyder v. Phelps, 562 

U.S. 443, 453 (2011); Keisel v. Westbrook, 2023 UT App 163, ¶ 36, 542 P.3d 536 (same); DeHart 
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v. Tofte, 326 Or. App. 720, 742, 533 P.3d 829, 843, review denied, 371 Or. 715, 539 P.3d 787 

(2023) (finding discussions involving people in the public eye and topics “having received local, 

statewide, and national media attention” were of public interest); Wayment v. Clear Channel 

Broad., Inc., 2005 UT 25, ¶ 36, 116 P.3d 271. Sexual misconduct allegations are issues of public 

concern. See, e.g., Wahab v. Wahab, 2023 WL 5035662, at *7 (D. Or. Aug. 8, 2023); Smith v. 

Compton, 2023 WL 4291672, at *8 (C.D. Cal. Feb. 15, 2023).  

As set forth above, the only conduct Mr. Ballard directed towards Kely were his alleged 

defamatory statements, taking the form of trial testimony, a picture posted on social media, a film, 

and a press release—each of which Kely claims harmed her by mentioning her involvement in 

child trafficking. 

There can be no dispute that these statements involved a matter of public concern because 

child trafficking itself and Ms. Kely’s involvement in particular are “of general interest and of 

value and concern to the public.” Snyder v. Phelps, 562 U.S. 443, 453 (2011). Anti-child trafficking 

is, of course, a matter of public concern generally and particularly with respect to Plaintiff Kely, 

Plaintiffs admit that after her arrest “[t]he worldwide press went crazy with the news” (FAC ¶ 42). 

Indeed, the FAC is rife with citations to new articles discussing Kely’s arrest and involvement in 

child trafficking leaving no doubt these are quintessential issues of public concern. See FAC ¶ 43 

(citing news article); May 3, 2024 SOF Defendants Special Motion, Declaration of Robert S. 

Gutierrez (“Gutierrez Decl.”) Ex. 6 (“One of the arrested people is a public figure: Kelly Johana 

Suárez Moya, popular sovereign of La Heroica. The press on the Caribbean coast knew her well 

. . . .”); Gutierrez Decl. Ex. 8 (“The former beauty queen of Cartagena, Kelly Johana Suárez Moya 

. . . contacted minors to offer them sexually to foreigners through the modeling agency called Stage 

Models.”); Gutierrez Decl. Ex. 9 (“Sources from the Prosecutor’s Office reported that Kelly Johana 

Suarez Moya . . . took advantage of her status as a popular leader in the neighborhoods, as well as 

her profession as a model to recruit girls and boys who were then sexually exploited.”); FAC ¶¶ 

44, 184 (images of additional articles). See Snyder, 562 U.S. at 453; DeHart, 326 Or. App. at 742. 
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Mr. Ballard’s statement is exactly the kind of commentary about a subject of general 

interest and public value that the UPEPA is meant to protect, and no exception to the UPEPA 

applies. See Utah Code § 78B-25-102(3). Plaintiffs, therefore, must “establish a prima facie case 

as to each essential element of the cause of action.” Dimension Townhouses, 2024 WL 226768, at 

*5; see also Utah Code § 78B-25-107(1). They cannot do so. 

III. Plaintiffs fail to state any claim against Mr. Ballard. 

A. Mr. Ballard’s testimony is absolutely privileged and outside Utah’s one-year 
statute of limitations.  

Mr. Ballard’s testimony is privileged and cannot serve as a basis for any claim against him. 

“[F]alse and defamatory statements are not actionable if they are protected by a legal privilege. A 

number of legal privileges are recognized in circumstances where communication must be wholly 

open, frank, and unchilled by the possibility of a defamation action. This is so even though the 

reputation of a person may be harmed by such statements” DeBry v. Godbe, 1999 UT 111, ¶ 10, 

992 P.2d 979. Mr. Ballard’s testimony provided at Kely’s ongoing criminal trial is absolutely 

privileged. A witness enjoys absolute immunity against defamation for statements made in a 

judicial proceeding, as long as the statements reference the subject matter of the proceeding. Pratt 

v. Nelson, 2007 UT 41, ¶ 28, 164 P.3d 366, 376.  

In order to establish absolute immunity under the judicial proceeding privilege, the 
“statements must be (1) ‘made during or in the course of a judicial proceeding’; (2) 
‘have some reference to the subject matter of the proceeding’; and (3) be ‘made by 
someone acting in the capacity of judge, juror, witness, litigant, or counsel.’” 

Id., (quoting DeBry, ¶ 11, and Price v. Armour, 949 P.2d 1251, 1256 (Utah 1997)). Plaintiffs’ 

allegations establish these elements as to Mr. Ballard’s testimony, i.e., he was a witness who 

testified in court “about Plaintiff [Kely’s] alleged trafficking activities in order to have Plaintiff 

[Kely] convicted.” FAC ¶ 80.  

Further, the statute of limitations for defamation is one year (Utah Code § 78B-2-302), 

which “begins to run when the defamatory statement ‘is known or is reasonably discoverable by 

the plaintiff.’” Pliuskaitis v. USA Swimming, Inc., 243 F. Supp. 3d 1217, 1228 (D. Utah 2017) 
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(quoting Allen v. Ortez, 802 P.2d 1307, 1314 (Utah 1990)). Thus, even if Mr. Ballard’s testimony 

was not privileged, Plaintiffs cannot recover based on testimony prior to February 23, 2023. They 

have failed to identify any defamatory statements Mr. Ballard made in Court within the statute of 

limitations (or at any time whatsoever); nor have they attempted to explain why they think that any 

specific statement Mr. Ballard made is untrue. See Ballard Decl., ¶ 6. 

B. Mr. Ballard’s alleged photo was posted outside of the statue of limitations.  

As discussed below, a “statement” that is not directed at a plaintiff is not defamatory as a 

matter of law and cannot serve as a basis for a speech-related tort claim. The photo showing Mr. 

Ballard at Kely’s trial does not show or mention Plaintiff Kely and thus cannot defame her; nor 

have Plaintiffs identified any false statement attributable to the photo. See FAC ¶ 81 (showing that 

Mr. Ballard is indeed wearing a bullet proof vest as the photo allegedly claims). The photo was 

also posted over a year ago, and is thus barred by the statute of limitations. T. Ballard Decl., ¶ 7. 

C. Plaintiffs fail to state a claim and will not establish a prima facie case for 
defamation based on the Spear Fund Joint Statement. 

The Constitutions of the United States and Utah broadly protect an individual’s right to free 

speech. See U.S. Const. Amend. I (applicable to state governments via the Fourteenth Amendment 

(see id. Amend. XIV)); Utah Const. art. I, §§ 1, 15. State law cannot permit plaintiffs to bring 

causes of action that impair state or federal constitutional freedom of expression. West v. Thomson 

Newspapers, 872 P.2d 999, 1004 (Utah 1994). Accordingly, defamation and other speech-based 

tort claims must meet First Amendment strictures. Keisel, 2023 UT App 163, ¶ 70. 

To establish a prima facie case for defamation, the plaintiff must show that (1) the defendant 

published statements, (2) the statements were false, (3) the statements were not subject to a 

privilege, (4) the defendant published the statements with the required degree of fault, and (5) the 

statements caused damages. Jacob v. Bezzant, 2009 UT 37, ¶ 21, 212 P.3d 535, 543–44. The Court 

can determine as a matter of law whether a statement is defamatory considering the context in 

which it was made. Spencer v. Glover, 2017 UT App 69, ¶ 5, 397 P.3d 780 (whether a statement 

is defamatory is a legal question). 
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1. Mr. Ballard did not publish actionable statements.  

Plaintiffs cannot state a claim based on the Spear Fund Joint Statement, because it does not 

identify Kely or any other trafficker. To the extent Kely identifies as one of the “evil and conspiring 

traffickers” nothing about this statement singles out Kely from the group. See Pratt v. Nelson, 2007 

UT 41, ¶ 54, 164 P.3d 366 (finding no liability when the statements “merely referred generally to 

large groups of people [such as] ‘the Kingston Polygamist Family,’ ‘leaders of the Kingston 

Organization,’ and ‘the people we are bringing this lawsuit against’”). Kely was one of over ten 

people arrested in connection with the rescue operation in Colombia, some of whom she admits 

are child traffickers. See FAC ¶ 41; ICE Press Release. 

Additionally, the film Sound of Freedom (“SOF”), which was mentioned in the Spear 

Fund’s Joint Statement, never identifies a real-life trafficker or mentions Kely’s name. See 

Monteverde Declaration, submitted with SOF Defendants’ Motion, ¶¶ 6, 9. SOF is a “fictional 

story based on Mr. Ballard’s work to combat child traffickers.” Id. Had Monteverde intended for 

SOF to portray the actual truth, he would have written a documentary. Id. ¶ 7. No allegation in the 

FAC suggests Mr. Ballard ever used Kely’s name or did anything to connect the alleged statement 

with Kely specifically. Nor did the writers of SOF intend for a character in SOF to portray Kely. 

Id. ¶ 12. Because Kely cannot show the Spear Fund Joint Statement was directed at her, she cannot 

state a legal claim based on it. See CVB, Inc. v. Corsicana Mattress Co., 604 F. Supp. 3d 1264, 

1304-06 (D. Utah 2022), appeal dismissed sub nom. CVB, Inc. v. Elite Comfort Sols., Inc., 2023 

WL 9023333 (10th Cir. July 19, 2023)(applying Utah law)(defamatory statements did not mention 

defendant or “make it plausible that the statement[s]” referred to defendant). 

2. Mr. Ballard did not make false statements. 

Plaintiff Kely points the finger at a third party, alleging she “had been confused for ‘Naty’,” 

and it was “Naty” rather than Plaintiff Kely who was “involve[d] in planning the party, [and] 

obtaining the young adults” (refusing, even in her FAC, to acknowledge that children as young as 

11 years old were victimized). FAC ¶ 181. Whether or not Kely was one of the “evil and conspiring 

traffickers,” Kely does not attempt to refute what the U.S. Government itself announced in 2014 
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when the sting operation occurred: “An international undercover law enforcement operation 

culminated Saturday with the arrests of 12 individuals involved in sex trafficking and the rescue 

of 55 sex trafficking victims, all minors. . . Victims were as young as 11 years old.” See ICE Press 

Release (emphasis added). Mr. Ballard’s statement that “children were rescued from evil and 

conspiring traffickers” is therefore true as a matter of law. 

Moreover, while Kely alleges she “has never been convicted of anything,” she fails to 

acknowledge that she is a defendant in an ongoing trial in Cartegena, Colombia whereby she is 

accused of “Induction into Prostitution, Pimping with a Minor.” Moss Decl., ¶ 4, Ex. B. This is the 

same proceeding in which Kely claims Mr. Ballard offered testimony against her. FAC ¶ 80. 

This trial is still ongoing and there have been multiple evidentiary hearings (including 

testimony by Mr. Ballard, as Kely notes), spaced months apart, with the most recent having 

occurred on February 22, 2024, and the next sessions scheduled to occur on June 25, June 27, and 

July 2, 2024. Id. In the most-recent proceeding, video of which is available publicly at the footnote 

link,1 video evidence was displayed showing Plaintiff Kely’s participation in a meeting whereby 

she offered minors for sexual exploitation, resulting in her arrest. Moss Decl., ¶ 4; T. Ballard Decl., 

¶ 5, and see video starting at 13:20 via Fn. 2 link. She can be seen in another video disusing the 

planned sexual abuse of little girls, with Kely eating, laughing, and enticing the undercover agents 

by suggesting they need to be “delicate” with the young girls. T. Ballard Decl., ¶ 9.  

3. Mr. Ballard did not make statements with actual malice. 2 

a. Kely is a Limited Purpose Public Figure in this controversy. 

Kely inserted herself into the public controversy surrounding child sex trafficking and 

safety of underage youth. Prior to her arrest, Kely was well-known in her area as a performer, 

beauty pageant contestant, and “a popular leader in the neighborhoods.” Gutierrez Decl. (Dkt. 79) 

Ex. 9. With her local fame and popularity, she publicly addressed issues facing children and youth 

 
1 https://playback.lifesize.com/#/publicvideo/c1836a35-48d7-4931-84e3-ffb2be776fdc?vcpubtoken=5ee037a5-

4597-4809-8f02-b10eecede9af 
2 Kely’s Invasion of Privacy for False Light claim also requires a “highly offensive” or defamatory statement made 
with actual malice. Stien v. Marriott Ownership Resorts, Inc., 944 P.2d 374, 380 (Utah Ct. App. 1997). 
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in her community. During a 2013 pageant, she publicly stated, “I care about at-risk youth in my 

community and I plan to work on campaigns to raise awareness.” Id., Ex. 4. In an interview with 

Al Día newspaper in 2013, she expressed worry about “the high rates of young people at risk and 

the increase in pregnant teenagers” in Cartagena. Id., Ex. 5. With her pre-existing public status, 

popularity, and claimed desire to help the youth in her area, her arrest for child sex trafficking 

garnered national attention. Multiple news articles were written about her alleged involvement in 

the child sex trafficking ring. See id., Exs. 4-12. 

Additionally, when she was later released from prison (pending the outcome of her ongoing 

criminal trial), Kely immediately gave a press conference to discuss the allegations. Multiple news 

outlets published articles detailing Kely’s statements about her innocence, information about the 

sting operation that resulted in her arrest, and her future dreams and career aspirations. Id., Ex. 7, 

11, 12. Kely then continued to use her platform to connect with and inspire youth in her community. 

In one article published after her release, Kely is quoted as saying, “My advice to all those girls is 

to believe in them[selves] and to fight for their dreams, not to get carried away by all the bad things 

that may be happening to them[.]” Id., Ex. 10. 

Limited purpose public figures (“LPPFs”) are “individuals who have thrust themselves to 

the forefront of particular public controversies in order to influence the resolution of the issues 

involved [and] become public figures for the limited range of issues associated with those 

controversies.” Wayment, 2005 UT 25, ¶ 22 (internal quotes and citations omitted). To determine 

whether an individual is an LPPF, Utah courts first “isolate the specific public controversy related 

to the defamatory remarks.” World Wide Ass’n of Specialty Programs v. Pure, Inc., 450 F.3d 1132, 

1137 (10th Cir. 2006). Second, courts determine whether the plaintiff has thrust herself to the 

forefront of said controversy “in order to influence the resolution of the issues involved.” Id.  

Pursuant to this test, a plaintiff who “intentionally sought or obtained a position of influence 

with respect to th[e] controversy” is elevated from a private citizen to an LPPF. Davidson v. Baird, 

2019 UT App 8, ¶¶ 40-41, 438 P.3d 928. A party may also become an LPPF by virtue of their 

participation in, or connection to, criminal activity. See Russell v. Thomson Newspapers, 842 P.2d 
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896, 903, n.20 (Utah 1992) (“[C]ircumstances do exist that warrant imposition of limited public 

figure status upon a “criminal plaintiff,” such as whether the crime committed is a public 

controversy and whether the nature and extent of the plaintiff’s participation in the controversy 

was enough to cause him or her to become a public figure.”).  

Additionally, one may become an LPPF by making public statements about the controversy 

at issue. In SCO Group, Inc. v. Novell, Inc., the plaintiff was an LPPF in the public controversy 

concerning the ownership of the operating system UNIX because plaintiff “made a number of 

public statements, through press releases and other means, and actively sought media coverage to 

air its position on these issues.” 692 F. Supp. 2d 1287, 1296 (D. Utah 2010). Similarly, in World 

Wide Association of Specialty Programs, an association that promoted schools for troubled teens 

was “a limited purpose public figure with respect to the public controversy of ‘how to deal with 

troubled teens” because it had given dozens of media interviews on the issue, and had promoted 

behavior modification techniques by affiliated schools. 450 F.3d 1132, 1136-37 (10th Cir. 2006). 

Kely is an LPPF in the public controversy surrounding child sex trafficking. First, the 

specific public controversy related to the purported defamatory remarks is “sex trafficking,” and 

how governments, organizations, and individuals should deal with the problem.3 This multi-faceted 

controversy includes debates regarding the “causes of and solutions to human trafficking, the 

effectiveness and impact of anti-trafficking laws, and anti-trafficking discourses—the ways the 

issues get framed and talked about.”4  

Second, before and after her arrest, Kely has thrust herself into the forefront of this 

controversy. She used her public popularity to address these very issues, including in 2013 

addressing concerns about “at-risk youth” and wanting “to raise awareness” about such issues. And 

post-arrest, as in SCO Group, Inc., and World Wide, Kely’s press conference and other media 

interviews where she proclaimed her innocence and addressed the sex-trafficking sting operation, 

 
3 See, e.g., Carrie N. Baker, An Examination of Some Central Debates on Sex Trafficking in Research and Public 

Policy in the United States, SMITH SCHOLARWORKS 3, (2015) 
https://scholarworks.smith.edu/cgi/viewcontent.cgi?article=1008&context=swg_facpubs. 

4 Id. at 3. 
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establish that she intentionally thrust herself into the controversy surrounding her arrest for child 

sex trafficking. Likewise, as in Davidson, Kely’s pre-arrest actions (traveling with underage youth 

to a party where she knew they would be sexually exploited) and the controversy surrounding the 

sex party are more than sufficient to establish that Kely is an LPPF in the controversy regarding 

child sex trafficking. See also Russell, 842 P.2d at 903 n.20 (concluding that a plaintiff may become 

a public figure for their alleged participation in a crime). Kely is an LPPF.  

b. Kely cannot establish “Actual Malice.” 

As an LPPF, Kely must (but cannot) establish, by clear and convincing evidence, that Mr. 

Ballard published purportedly defamatory statements about her with “actual malice”— i.e., “with 

knowledge that [the statements were] false or with reckless disregard of whether [they] were false 

or not.” Wayment, 2005 UT 25, ¶ 19 (quoting New York Times Co. v. Sullivan, 376 U.S. 254, 282 

(1964)) “Reckless disregard” for the truth means “that the defendant actually had a high degree of 

awareness of probable falsity.” Revell v. Hoffman, 309 F.3d 1228, 1233 (10th Cir. 2002) (quoting 

Harte-Hanks Commc’ns v. Connaughton, 491 U.S. 657, 688 (1989)). “[M]ere failure to investigate 

cannot establish reckless disregard for the truth.” Id. Rather, there must be “sufficient evidence to 

permit the conclusion that the defendant in fact entertained serious doubts as to the truth of his 

publication.” Davidson, 2019 UT App 8, ¶ 42 (cleaned up) (emphasis added)). 

In the FAC, none of the allegations meets the requirements that Mr. Ballard “in fact 

entertained serious doubts as to the truth” of their alleged publications.” Davidson, 2019 UT App 

8 at ¶ 42. To the contrary, Mr. Ballard only made statements about Kely that he was convinced 

were true. T. Ballard Decl., ¶ 7. Mr. Ballard was actually involved in the investigation; attended 

meetings in which Kely and others offered to pimp children for sex; viewed recordings of Kely 

participating in such meetings; and was present on the island during the 2014 raid when Kely was 

arrested for child sex trafficking. T. Ballard Decl., ¶¶ 2-5. Mr. Ballard had no reason to believe 

anything other than what still to this day is likely true: that Kely was arrested on the island because 

she participated in sexual trafficking of minors. T. Ballard Decl., ¶ 7. At the very least, Mr. Ballard 

made his statements with a good-faith belief in their accuracy—and “[a] statement made with a 
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good-faith belief in its accuracy is not a statement made with actual malice.” Davidson, 2019 UT 

App at ¶ 51, 438 P.3d at 944. Plaintiffs cannot point to any evidence to the contrary because no 

such evidence exists. Because Plaintiffs cannot make a prima facie showing of actual malice, their 

defamation claim fails as a matter of law. See id. at ¶ 51, 438 P.3d at 944.  

D. Plaintiffs’ other speech-based torts are also barred and independently fail. 

1. All other torts fail because Mr. Ballard’s statements are not defamatory. 

Because Mr. Ballard’s statements are not defamatory, they cannot serve as the basis for 

other torts. No matter how they are styled, claims that are speech-based and seek defamation-type 

damages are subject to First Amendment requirements. Keisel, 2023 UT App 163 ¶ 70. “A plaintiff 

may not attempt an end-run around First Amendment strictures protecting speech by instead suing 

for defamation-type damages under non-reputational tort claims.” Id. ¶ 70 (citing Allen v. Beirich, 

2019 WL 5962676, at *5 (D. Md. Nov. 13, 2019).  

Each of Plaintiffs’ remaining causes of action is necessarily based on the same non-

actionable statements by Mr. Ballard that form the basis of the defamation claim because these are 

the only acts Mr. Ballard allegedly directed at Kely. See, e.g., FAC ¶¶ 356 & 362 (emotional-

distress claims based on “conduct of the Defendants, as set forth herein”); ¶¶ 367-68 (false-light 

claim based on “publicity . . . as set forth herein”).  

As disused above, Mr. Ballard’s statements are not defamatory and therefore the Court 

must dismiss the other speech-based claims against him—which is every cause of action.  

2. Plaintiffs’ IIED claim fails for additional reasons. 

First, as discussed above, Plaintiffs fail to plead any facts showing Mr. Ballard intentionally 

directed any outrageous conduct towards either of them. See Keisel, 2023 UT App 163, ¶ 73. The 

FAC also fails to include any allegations that Mr. Ballard made his statements “for the of purpose 

inflicting emotional distress.” Franco v. The Church of Jesus Christ of Latter-day Saints, 2001 UT 

25, ¶ 27, 21 P.3d 198, partially abrogated on other grounds, 2021 UT 18, ¶ 27, 491 P.3d 852 

(emphasis in original). And there are no allegations that Mr. Ballard intended his statements to 
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inflict injury to Kely’s mother and therefore she cannot recover on her IIED claim which is 

premised solely on Mr. Ballard’s alleged statements about her daughter. Hatch v. Davis, 2006 UT 

44, ¶ 27, 147 P.3d 383. 

Second, Mr. Ballard’s statement was not outrageous as a matter of law. Porter v. Staples 

the Off. Superstore, LLC, 521 F. Supp. 3d 1154, 1161 (D. Utah 2021). Even if conduct is tortious, 

injurious, or malicious (none of which are the case here), it must be more to be “outrageous.” Id. 

Even if the Spear Fund Joint Statement referred to Kely, liability “does not extend to mere insults, 

indignities, threats, annoyances, petty oppressions, or other trivialities.” Merriam v. Peak Rest. 

Partners, 2016 WL 11812621, at *2 (D. Utah May 6, 2016) (citing Restatement (Second) of Torts 

§ 46 cmt. D (1965). Calling a party on trial for child sex-trafficking “evil” is not outrageous.  

Third, Plaintiffs fail to allege causation or damages arising from the Spear Fund Joint 

Statement. The 2023 statement did not cause Kely’s 2014 incarceration, her ongoing criminal 

prosecution, or her associated legal fees. Cf. FAC ¶¶ 357-358; 363-364. Nor has either Plaintiff 

sufficiently alleged severe emotional distress. Mower v. Baird, 2018 UT 29, ¶ 57, 422 P.3d 837. 

Bare allegations of stress, anxiety, and depression are not enough—the experience must be “the 

sort that leaves the average person unable to cope with daily life.” Snow v. Chartway Fed. Credit 

Union, 2013 UT App 175, ¶ 15, 306 P.3d 868. Neither Plaintiff has alleged severe emotional 

distress, much less distress attributable to Mr. Ballard. 

3. Plaintiffs’ NIED claims fail for additional reasons. 

An NIED claim has similar elements to an IIED claim. See Keisel, 2023 UT App 163, ¶ 74. 

The allegedly offending conduct must have caused severe emotional distress, and while Plaintiffs 

need not allege outrageous conduct, they must still allege that the misconduct is “severe; [and] it 

must be such that a reasonable person, normally constituted, would be unable to adequately cope 

with the mental stress engendered by the circumstances of the case.” Id. ¶ 74 (citing Mower, 2018 

UT 29 ¶ 57). As discussed above, Plaintiffs cannot make this showing.  
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Moreover, a person is not liable for the negligent infliction of emotional distress, unless the 

injured party suffered accompanying physical injury (not the case here) or the injured party was in 

the physical “zone of danger” (also not the case here). Mower, 2018 UT 29, ¶¶ 75–85. None of the 

“very limited” exceptions to this rule exist and thus Plaintiffs’ claims fail as a matter of law. See 

A.W. v. Marelli, 2024 UT App 8, ¶ 20, 543 P.3d 786. 

4. Mr. Ballard’s statement does not use Kely’s name or likeness. 

Likewise, the seventh claim for “misappropriation of Plaintiff Kely’s Name and Likeness” 

(FAC ¶ 374), cannot stand as to Mr. Ballard. Nothing in the Spear Fund Joint Statement uses Kely’s 

name or likeness. Moreover, “the value of the plaintiff’s name is not appropriated by mere mention 

of it, or by reference to it in connection with legitimate mention of [her] public activities.” Cox v. 

Hatch, 761 P.2d 556, 565 (Utah 1988). 

5. Mr. Ballard’s statement did not slander Kely’s title to anything.  

A claim for “injurious falsehood” is actually one for slander of title. Jack B. Parson 

Companies v. Nield, 751 P.2d 1131, 1134 (Utah 1988). Plaintiffs do not make any allegations that 

Mr. Ballard published “untrue material that is disparaging to [Plaintiffs’] title.” See id. Rather, it’s 

simply a retread of the defamation claim. See FAC ¶ 341 (“Defendants have published statements 

about the Plaintiff [Kely] which were false and defamatory.”).  

E. Allegations relating to Sound of Freedom. 

Finally, many of Plaintiffs’ allegations refer to the SOF film directly. To the extent the FAC 

somehow seeks to impute the film to Mr. Ballard, he adopts and incorporates by reference the 

arguments made by the “SOF Defendants” in their May 3, 2024 Special Motion. Moreover, for the 

reasons stated in Section III.D., SOF likewise cannot serve as the basis for any speech based tort. 

IV. Mr. Ballard is entitled to his attorneys’ fees and costs. 

When the moving party prevails on a special motion, UPEPA requires that the Court 

dismiss the cause of action with prejudice and award attorneys’ fees and expenses. Utah Code Ann. 
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§ 78B-25-110. Because Mr. Ballard has demonstrated that UPEPA applies and that Plaintiffs’ 

claims should be dismissed, she is entitled to an award of her attorneys’ fees and expenses. 

CONCLUSION 

For the above reasons, Mr. Ballard respectfully requests that the Court dismiss all claims 

against him with prejudice and award him attorneys’ fees and costs related to this motion. 
 
DATED this 15th day of May, 2024.  

 
 
ARMSTRONG TEASDALE LLP  

 
       /s/ Brennan H. Moss    
      Brennan H. Moss 
       
 

BIENERT KATZMAN LITTRELL 
WILLIAMS LLP 

 
      Thomas H. Bienert, Jr. 

Whitney Z. Bernstein  
Alexis Paschedag Federico 
 
Attorneys for Defendants Timothy Ballard 
and Katherine Ballard 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on this 15th day of May, 2024, I caused a copy of the foregoing to be 

served on all counsel of record via the Court’s Electronic Filing System. 

  

  /s/ Shelby Irvin   
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Bilingual Notice to Responding Party for 
Motions 

(for compliance with URCP 7)  

Notice to responding party 
You have a limited amount of time to respond 
to this motion. In most cases, you must file a 
written response with the court and provide a 
copy to the other party: 
 within 14 days of this motion being filed, if

the motion will be decided by a judge, or
 at least 14 days before the hearing, if the

motion will be decided by a commissioner.

In some situations a statute or court order may 
specify a different deadline.  

If you do not respond to this motion or attend 
the hearing, the person who filed the motion 
may get what they requested.  

See the court’s Motions page for more 
information about the motions process, 
deadlines and forms: utcourts.gov/motions 

Aviso para la parte que responde 
Su tiempo para responder a esta moción es 
limitado. En la mayoría de casos deberá 
presentar una respuesta escrita con el tribunal y 
darle una copia de la misma a la otra parte: 
 dentro de 14 días del día que se presenta la

moción, si la misma será resuelta por un
juez, o

 por lo menos 14 días antes de la audiencia,
si la misma será resuelta por un
comisionado.

En algunos casos debido a un estatuto o a una 
orden de un juez la fecha límite podrá ser 
distinta.  

Si usted no responde a esta moción ni se 
presenta a la audiencia, la persona que presentó 
la moción podría recibir lo que pidió.  

Vea la página del tribunal sobre Mociones para 
encontrar más 
información sobre el 
proceso de las 
mociones, las fechas 
límites y los 
formularios:  
utcourts.gov/motions-span 

Finding help 
The court’s Finding Legal 
Help web page 
(utcourts.gov/help) 
provides information about 
the ways you can get legal 
help, including the Self-Help Center, reduced-
fee attorneys, limited legal help and free legal 
clinics.  

Cómo encontrar ayuda 
legal 
La página de la internet 
del tribunal Cómo 
encontrar ayuda legal 
(utcourts.gov/help-
span)  
tiene información sobre algunas maneras de 
encontrar ayuda legal, incluyendo el Centro de 
Ayuda de los Tribunales de Utah, abogados 
que ofrecen descuentos u ofrecen ayuda legal 
limitada, y talleres legales gratuitos. 

Scan QR code 
to visit page

Scan QR code 
to visit page

Para accesar esta página
escanee el código QR 

Para accesar esta página
escanee el código QR 
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